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No. 2599. 


DISTRICT OF COLUMBIA, a Municipal Corporation, 

Appellant, 


WALTER P. FLAGG, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment in favor of the plain¬ 
tiff, Walter P. Flagg, in the sum of twenty thousand dollars 
($20,000), with interest and costs, awarded him upon the 
verdict of a jury for injuries alleged to have been caused 
by the negligence of the defendant, the District of Columbia, 
in the management and operation of one of its steam boilers 
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in the Bryant Street pumping station. The facts of the 
case, briefly, are as follows: 

The plaintiff below (appellee here), Flagg, was a boiler 
cleaner at the Bryant Street pumping station, and his duties 
were to clean out the steam drum, take soot out of the boilers, 
clean the fire boxes, run a water tube cleaner through the 
tubes, get out the scales and dirt, and after the tubes were 
dry to put an electric light down inside to see that they were 
clean. Boiler No. 4 was taken out of sendee on June 30, 
1910, cleaned by the appellee and put back into sendee on 
the 19th of September. 1910, the accident occurring October 
6, 1910 (R., 15). Appellee told the chief engineer that in 
cleaning the boiler some tubes were blistered; that he could 
not swear there were over two (R., 10), and that appellee 
saw but one tube blistered before it was put in service, which 
tube was in the bottom row at the left side of the boiler near 
the center (R., 11), and that a defective tube in the bottom 
row which had three blisters on it about five inches apart 
was left in the boiler. Appellee contends that on the day 
of the accident, about 1 o’clock, he was directed by the chief 
engineer Fink to go on top of boiler No. 4 and repair the 
coal chute, and also to get a board or something and put it 
across the tracks, upon which the coal car was operated, as a 
platform upon which to work (R., 11). The chief engineer 
corroborates the testimony of appellee as to making the 
platform (R., 16), and further says that boards or planks 
were at hand for the purpose of making a platform, hut 
differs from appellee in that appellee contends that Fink 
gave him permission to get into the coal chute to do the work 
instead of making a platform. The appellee got into the 
chute, which was about two feet square at the top, slanting 
towards the bottom, and sat on the edge of the chute, which 
edge was two inches wide, and while working was not able 
to hold on with either hand, and as he reached towards the 
boiler to take the jaws of the hopper from the witness Till¬ 
man the explosion of the tube in the boiler occurred and 
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appellee fell to the floor some fifteen feet below, shattering 
a part of the frontal bone and causing a contusion of the 
brain, fracture of the wrist, and more or less disfiguring his 
face by coal dust, with which he came in contact by falling. 
Witnesses were called by appellee, who testified that for sev¬ 
eral days they heard a sizzling sound(R., 15)at the little side 
door of boiler No. 4 like there was a leak. Witnesses for 
the appellant, however, testified that there were steam tubes 
in operation in the day time, in connection with boiler No. 4 
(R., 17), four in number, which shot steam into the fur¬ 
naces to expand the smoke; that these tubes were about two 
feet below the last bank of tubes, and the steam escaping 
from them made a sizzling sound, which could be heard at 
the little side door. Appellee testified that he was blown 
out of the hopper upon which he was working, supporting 
his testimony by Andrew Tillman, who was standing on 
top of boiler No. 4, about two feet from the appellee, and 
who testified that there was a considerable jar and a loud 
report, but he was not knocked down. Witness for the appel¬ 
lant (R., 19) testified that there were four large panes of 
glass in each of several large windows which were directly 
in front of boiler No. 4 and that the explosion did not break 
the glass in any of them; that there was no damage done to 
the boiler room; that ashes and coal were strewn over the 
boiler room floor; that the doors of the boiler were blown 
open and that a catch was broken, but witness did not know 
whether or not the catch was broken before the explosion; 
that said witness for the appellant was three feet directly in 
front of the boiler No. 4 when the tube exploded and that 
nothing happened there, and that he was not thrown down 
or blown about and felt no considerable amount of jar and 
concussion; that there was not sufficient concussion to blow 
or precipitate a man from the coal chute in which appellee 
was sitting; that there would be no concussion at all where 
appellee was sitting; that there was no means of com¬ 
munication between the boiler through which the force of 
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said explosion could have passed or been communicated to 
the appellee. 

Expert witnesses were called by appellee, who testified 
that the section of the flue that blew out showed that it had 
had a blister on it, and that in their judgment the blister 
had been on the flue prior to its being put in service on 
September 19, 1910, and one expert testified that a blister 
cannot form on a tube rapidly, but gradually, and according 
to the other a blister may form in a few moments if for 
any reason mud or deposit accumulates at any point(R., 13); 
that any man going into a boiler when it was cold could have 
discovered the blister; that it could be seen without any test. 
Witness further testified, on page 13, that if a boiler was 
put out for a month and then cleaned and new tubes put in 
it, hydraulic test made for leaks, an inspection for blisters, 
and if no leaks or blisters were discovered and it was then 
put into sendee and operated for sixteen days there would 
he no evidence of careless management or operation. Wit¬ 
ness for the appellant testified that such was the method 
adopted by the District in the care of boiler No. 4 prior to 
its being fired up on September 19. Expert witnesses for the 
appellant testified from the section of the flue exhibited to the 
court and jury, the same being a part of the flue which ex¬ 
ploded. that the defect was a lamination and not a blister, the 
lamination being an inherent defect in the flue which could 
not be detected bv observation, but a defect caused bv im 
proper construction and workmanship in the making of the 
flue. 

Defendant further showed that the boiler was inspected 
by the Inspector of Boilers in the District of Columbia, April, 
1910; that a steamfitter went into boiler No. 4 before it was 
last put into service prior to the explosion, examined each 
tube by the aid of an electric light, and went over the boiler 
and tubes, tapping them with a hammer; that an engineer 
on duty between 8 and 9 in the morning of October 6, 1910, 
looked in the fire box of said boiler, but did not see any 
leaks; there was no black spot on the fire to indicate a leak; 
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that he did this four times during his trick of duty of eight 
hours; that the engineer on duty from 12 midnight to 8 
a. m. of October 6 testified that upon similar examinations 
he saw no leaks. 

Defendant further showed that tri-sodium phosphate was 
used in the boilers for the purpose of preventing the forma¬ 
tion of scale; that such a compound was in general use and 
was effective. 


Assignment of Errors. 

The errors, as assigned, are arranged in groups, rather 
than consecutively, and will be discussed in the argument in 
the order assigned below: 

A. —2. In overruling objection of counsel for the defend¬ 
ant to question asked of expert witness McPhee, whether or 
not it is usual and customary and safe where there is a boiler 
with a steam pressure of one hundred and fifty pounds to 
permit a leak therein to go unattended, or what should be 
done under such condition. 

B. —3. In overruling motion of counsel for the defendant 
to strike out testimony of witness Tillman, who testified that 
he heard a sizzling sound like there was a leak, which 
sounded like it was in the bottom row. 

4. In sustaining objections of counsel for the plaintiff to 
question asked of engineer on duty at pumping station, “Did 
vou ever hear anv sound that indicated a leak?” 

C. —5. Tn sustaining objection of counsel for plaintiff to 
question asked of witness Fink by counsel for the defendant, 
“How long has it been the custom, if there is a custom, to 
run the boiler out there without putting it out of service and 
cleaning it?” 

D. —6. Tn overruling objection of counsel for the defend¬ 
ant to question asked of witness Sudduth by counsel for the 
plaintiff, “Is it not necessary in order to be either a plumber 
or steam fitter that you get a license from the District of 
Columbia?” 
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7. In overruling objection of counsel for the defendant to 
question of witness Sudduth, “Is it not a fact that the law 
of the District of Columbia and the rules and regulations 
governing steam-fitters require that you have a license from 
the District of Columbia ?” 

11. In overruling the objection of counsel for the defend¬ 
ant to argument of counsel for plaintiff as to the qualifica¬ 
tions necessary for a steam fitter in the District of Columbia. 

E. —0. In refusing to permit Mr. Bradshaw to testify 
with reference to conversation with Andrew Tillman at the 
office of counsel for the defendant. 

F. —12. That the court erred in charging the jury that 
the plaintiff was in coal chute either with or without a plat¬ 
form did not as a matter of law constitute negligence. 

14. In instructing the jury if the plaintiff fell from fright 
he might still recover if his fall was the ordinarv result of 
the explosion, and that plaintiff might recover if his fall was 
occasioned by fright rather than the force of the explosion. 

H. In refusing prayers 5, 4, fi, 7, 20, and 21: 

5. The court instructs the jury that their verdict must be 
for the defendant because of the contributory negligence of 
the plaintiff. 

4. If the jury find from the evidence that the explosion 
was due to the negligence of plaintiff, in failing properly to 
clean tube which exploded, then their verdict must be for 
defendant. 

0. If the jury find from the evidence that plaintiff was 
instructed by his superior to build a platform of board upon 
which to stand, while performing the work upon which he 
was engaged at the time of the explosion, and that plaintiff 
neglected to construct such platform and that his said neg¬ 
lect contributed in any manner to his injuries, then their 
verdict must be for defendant. 

20. The jury are instructed that, in order to warrant a 
verdict in favor of the plaintiff, they must find from the evi¬ 
dence that plaintiff’s fall was caused by the shock or con¬ 
cussion of the explosion of the tube in boiler No. 4, and if 
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the jury find that the force of said explosion was not the 
cause of plaintiff’s fall, and consequent injuries, but that the 
fall was caused by fright, or by his negligence in assuming 
the position in which he was at the time of the explosion, or 
by any other cause or causes save the shock or concussion 
of the explosion, then their verdict must be for defendant. 

I. In refusing prayers 10, 12, and 13: 

10. The jury are instructed that, if they find from the 
evidence that defendant used such care and skill in the 
operation, inspection, and use of the boiler in question as a 
man of ordinary prudence would have used under the same 
conditions, then the defendant is not responsible for the 
consequences of a defect of which it had no notice or 
knowledge. 

12. The jury are instructed that, before plaintiff can re¬ 
cover, because of a defect in the tube of the boiler in ques¬ 
tion, he must establish that the defect was of such character 
as that it would have been disclosed by a reasonably careful 
inspection and that he had no knowledge thereof. 

J. In refusing prayer 18: 

18. The jurv are instructed that they must return a ver- 

•j t/ 

diet in favor of the defendant because, in the distribution 
of water in the District of Columbia, the defendant exercises 
a governmental function. 

Iv. In refusing prayer 19: 

19. The jury are instructed that, if they find from the 
evidence that there was blisters on two or more tubes of the 
boiler in question before said boiler was put in service on 
September 19, 1910, and that one or more of said blistered 
tubes was allowed to remain in said boiler when put in serv¬ 
ice, but that the tube that exploded was not a tube which was 
blistered before the boiler was put in service at the time 
aforesaid, then the fact, if the jury find it to be a fact, that 
a blistered tube or tubes remained in said boiler under the 
circumstances aforesaid, even with the knowledge of de¬ 
fendant, was not the proximate cause of plaintiff’s injuries 
and is wholly insufficient to warrant a verdict for plaintiff. 
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ARGUMENT. 

The order of the argument will follow that of the assign¬ 
ment of errors as above. 


A-2. 


The witness McPhee, an expert called by the plaintiff (R., 
14), was asked, on direct examination, whether it is usual 
and customary and safe, where there is a boiler with a steam 
pressure of one hundred fifty pounds, to permit a leak 
therein to go unattended, or what should be done under such 
conditions. The court at first sustained objection to the 
question, on behalf of the defendant, but later overruled it, 
when counsel for the plaintiff said that he had evidence from 
a witness, Tillman (not yet called), to the effect that he, 
Tillman, had heard the sound of escaping steam from one 
of the tul)es in the bottom row. 

The law is, undoubtedly, well settled that an expert wit¬ 
ness can be asked only such questions as are based upon the 
facts brought out by the testimony of the witnesses rather 
than hypothetical questions based on facts which have not 
been put before the court. There was no testimony before 
the court of any escaping steam at the time this question was 
asked, nor was there ever any such testimony before the 
court except an alleged knowledge (R., 15) of the witness 
Tillman, which is hereinafter more fully discussed under the 
head of B 3 and 4.” e submit that the question was im¬ 
proper and unfair, in that it assumed conditions to exist 
which did not exist and were not proved to exist, thus setting 
up in the minds of the jury a false state of facts and one 
which could do nothing else but prejudice the jury against 
this defendant. 
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The Reason Why of the Verdict. 

B 3 and 4. 

The witness Andrew Tillman, called by counsel for plain¬ 
tiff, testified (R., 15) that he went to the little side door of 
boiler No. 4 to get a light for his cigarette three or four 
days before the explosion and heard a tube spitting, “heard 
a spitting sound like there was a leak—it sounded like it 
was in the bottom row,” which alleged knowledge of the 
witness was moved to be stricken out, in behalf of counsel for 
defendant, which motion was overruled bv the court. The 
engineer who was called by the defendant (R., 19) was 
asked “Did vou ever hear any sound that indicated a leak?” 
To which question counsel for the plaintiff objected and was 
sustained bv the court. 

To determine whether or not the court committed error 
in respect to these two questions it is not necessary that we 
decide which question was improper, for it is apparent that 
the court must have erred in one ruling or the other, and it 
is further apparent that the sum total of both rulings results 
in prejudice to this defendant. If the first motion in favor of 
the plaintiff was proper, and the question asked by counsel 
for the plaintiff was permissible, by a parity of reasoning 
the question was not only proper, but highly necessary on 
behalf of the defendant. The effect of the first ruling was 
to leave the impression upon the jury that this defendant 
knew or should have known of the defective flue, which 
defect was evidenced by a noise which could or should have 
been heard by the inspector, if lie had been attending to his 
duty in the boiler; which negligence, if true, would con¬ 
stitute gross negligence, and it was therefore incumbent upon 
this defendant, by competent witnesses who observed the flue 
several times during the three or four davs mentioned by 
the witness Tillman, to testify that no such spitting sound 
was heard, and to explain, as was explained by the defend- 
2f 
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ant at a later stage, that this spitting sound was caused by 
several steam jets playing on the fire. The defendant, by 
virtue of the second ruling of the court, was therefore help¬ 
less to remove the impression left upon the mind of the jury 
by the admission of testimony which it was not permitted 
to rebut. The fact that the jury did consider that this was 
an item of negligence is evidenced both from the verdict 
and the size thereof. The embarrassment of the court, if it 
have knowledge of this inconsistency with itself and of these 
contradictory rulings, is only exceeded by the discomfiture 
of this defendant as it views the prospect of a $’20,000 judg¬ 
ment. based upon negligence as determined by the jury from 
evidence that it should in all fairness and justice have been 
permitted to rebut. We submit, therefore, that the ruling 
above was error sufficient to justify the remanding of this 
cause for a new trial. 


C 5. 

The witness Fink (R., 21) was asked bv counsel for the 
defendant “How long it had been the custom, if there is a 
custom, to run a boiler out there without putting it out of 
service and cleaning it/’ to which question the plaintiff, by 
his counsel, objected and was sustained by the court and ex¬ 
cepted to by defendant. 

(R., 11:) The plaintiff himself testified that thei *e was no 
regular time for cleaning the boilers; that they ran all the 
way from two to three months without cleaning; that he had 
seen the boilers so had that they could not hold the steam. 
In view of this testimony of the plaintiff, which seems to 
indicate that boilers were run as long as they would hold 
water or it was possible for them to hold fire or keep steam 
in them, emphasizing and inferring an utter disregard on 
the part of the defendant for the safety of the boilers or the 
persons working around them, the question asked of witness 
Fink was a proper one, in that its purpose was to show that 
proper inspection was had at proper intervals; that the boilers 
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were properly cleaned at proper intervals; that the boilers 
were put out of commission at proper times, both for the 
safety of employees and for the repair and benefit of the 
boilers themselves; all of which information would have been 
a direct disproof of the facts alleged by the plaintiff in his 
testimony, which is characterized through and through by 
extravagant allegations of negligence on the part of this 
defendant. 

“Did the Witness Sudduth Have to Have a License?” 

D 6, 7, 11. 

On page 21 of the record Wm. H. Sudduth, a witness of 
the defendant, was asked by counsel for the plaintiff if it 
was not necessary in order to be a plumber or steamfitter 
that a license be gotten from the District of Columbia, to 
which question counsel for defendant objected, which ob¬ 
jection was overruled by the court. Witness was again asked, 
on the same page, “Whether or not it was not a fact that the 
law of the District of Columbia, and the rules and regula¬ 
tions governing steamfitters, require a license in the District 
of Columbia,” to which counsel for the defendant objected, 
which was overruled by the court, witness answering, “I do 
not know.” 

On page 25 of the record it appears that counsel for plain¬ 
tiff argued that the defendant, the District of Columbia, had 
been negligent in intrusting the inspection and cutting in of 
high-pressure boilers and the questions as to the replace¬ 
ment of defective tubes to Wm. H. Sudduth, who was a mere 
steam fitter’s helper and had no experience as a plumber and 
steanufitter, and that if a plumber and steamfitter without a 
license undertake to repair a bath-tub and connections in a 
private residence and cut in the steam pipes of 10 pounds’ 
pressure in a private residence he would be liable to be haled 
into court and that the said Sudduth, one of the witnesses 
of the defendant, did not know what the requirements were 
as to licenses. 
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It will appear from the questions asked and from the argu¬ 
ments of counsel for the plaintiff that it was his purpose to 
show to the jury that thedefendant, the District of Columbia, 
had in its employ a man not qualified to perform the duties 
to which he was assigned by the defendant, for the reason 
that he did not have a license and because he did not know 
that he had to have one, and to further make it appear that 
the District of Columbia, in employing the witness Sudduth, 
employed a man whom it knew was not competent as a 
steamfitter and to further make it appear that this employee 
was not qualified and not equipped as a steamfitter because 
he had not complied with the law and gotten a license. All 
these statements were objected to at the time of the trial and 
are now objected to as being unfair to the defendant, the 
District of Columbia, and untrue for the reason that the law 
does not require the witness Sudduth to have a license from 
the District of Columbia, and that therefore this witness 
Sudduth was unjustly, unfairly, and without warrant of law 
or fact, disqualified and discredited in the eyes of the jury 
and counsel, for the plaintiff could not then nor can he now 
show to this court any regulation, requirement, or order 
which would require this witness, and employee of the Dis¬ 
trict of Columbia, to have a license, and by such unwar- 
ranted and unfair argument undoubtedly led the jury to 
believe that not only any statement which this witness might 
make was incompetent and based upon the lack of knowl¬ 
edge and experience, hut that anv work done bv him to- 
wards repairing and caring for the boiler was that of an 
ignoramus and a man ill-fitted and unskilled for the duties 
incumbent upon him, and forsooth all, because he did not 
comply with some alleged knowledge of counsel for the 
defendant. We submit that counsel, either through a mis¬ 
take as to the law or a superabundance of zeal in behalf of 
his client, has misled the jury by these questions and state¬ 
ments to the prejudice of this defendant. 
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Should Bradshaw Have Been Allowed to Testify? 

E.—9. 

(R., 22.) The defendant called several witnesses who of¬ 
fered testimony that they were present at the office of defend¬ 
ant’s counsel when Mr. Bradshaw and the plaintiff’s witness, 
Tillman, was also present, and that on that occasion the 
witness Tillman made the statement that at the time of the 
explosion there was very little jar. Counsel for the defend¬ 
ant asked the court to permit Mr. Bradshaw, the inspector 
for the defendant, and who was at the trial table, as an officer 
representing the District of Columbia, to testify as to the 
conversation had in the office of the defendant's counsel, but 
the court refused to permit Mr. Bradshaw to take the stand 
on the ground that at the beginning of the trial an order 
was granted excluding all witnesses from the court room. 
The purpose of Mr. Bradshaw’s testimony was to rebut the 
testimony of the witness Tillman when he said (R., 14) that 
he did not state to counsel for the defendant in the hearing 
of Bradshaw and others that he felt very little jar from the 
explosion. We respectfully submit that the court erred in 
this respect, and that Mr. Bradshaw should have been per¬ 
mitted to testify. 

The law, as we understand it. is, that after a rule is laid 
on a witness excluding him from the court room, if for any 
reason, whether a mistake or inadvertanee on the part of 
either counsel or the witness himself, the witness disobeys 
the order, he is, nevertheless, a competent witness, and if the 
court sees fit he may be charged with contempt, but his testi¬ 
mony is competent. 

In support of this contention we desire to cite the case oi 
Holder vs. U. S., 150 U. S'., 91, wherein it is said: 

“If a witness disobeys the order of withdrawal, 
while he may be proceeded against for contempt, and 
his testimony is open to comment to the jury, by rea¬ 
son of his conduct, he is not thereby disqualified, and 
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the weight of authority is that he cannot be excluded 
on that ground merely, although the right to exclude, 
under particular circumstances, may be supported as 
within the sound discretion of the trial court.” 

In the case of Heaton vs. Dennis, 103 Tenn., 105, the 
c ourt said, at page 162: 

“The proponent of the will, and its principal bene- 
ticiary must, from any standpoint, be treated as a 
party in interest, as he is of record, and the reason 
of this exemption of this party from being put under 
the rule, being that he may aid in the conduct of the 
case, it is important that he should be allowed to re¬ 
main with his counsel. In this case, moreover, he 
cannot be said to be a witness in chief, as he did not 
testify to the execution of the will, but did testify 
only in rebuttal-of matters brought out by the con¬ 
testant, and rebuttal witnesses are not required to 
come under the rule.” 

Lenoir Car Company vs. Smith, 100 Tenn., 127. In this 
case the officer of a corporation asked to be excepted from 
the rule and the court declined. The officer remained and 
later the court refused permission for him to testify. At 
page 128 the court said: 

“It is true that it was a corporation which was the 
party to the present litigation, yet if the view main¬ 
tained by the trial judge is correct and the letter of 
the statute is to be adhered to, corporations will be 
excluded from its benefits altogether. They can 
only be present by their representatives, and if it be 
that they are not and the adversaries are entitled to 
the exemption from the rule, it is apparent that the 
statute will operate with inequality and often with 
great unfairness. We hold, therefore, that the officer 
of a corporation charged with the duty of looking 
after its interests in a pending trial falls within the 
spirit of the act in question. For error in this regard 
and for other errors pointed out orally, the case is 
reversed.” 
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In Cottrell vs. Cottrell, 81 Ind., 87, the cdurt, at page 89, 
said: 

“John Dayton was the guardian of one of the 
minor appellants and as such was in attendance at the 
court. A motion was made to separate witnesses, and 
the court excluded Dayton from the court room be¬ 
cause he was a witness. This ruling was erroneous. 
This proceeding was possibly without precedent. 
The right of the party litigant to be present at the 
trial of his cause, though he may be heard in his own 
behalf, has been so long granted by universal custom 
and is so obviously necessary for the security of 
private rights that the refusal to entertain the case at 
all would scarcely be a greater error than the denial 
of this privilege. ,, 

Citing Larue vs. Russell, 28 Ind., 386. 

In the case of Smith vs. State, 4 Lea, 428, it appeared at 
the trial that certain facts could be proved by a witness who 
had remained in the court room and who was not intended 
to be called, until just before he was put on the stand, and 
for this reason the witness was not subpoenaed or put under 
the rule. The trial judge refused to permit the witness to 
testify for the reason that at the beginning of the case the 
rule was a^ked for by both sides, and the witness stated that 
he had heard the testimony of defendant’s witnesses. The 
court said, on page 430: 

“If his honor meant to exercise his discretion in ex¬ 
cluding the evidence, although this court would be 
slow' to reverse discretionary action of the trial judge, 
yet discretion was, under the circumstances of the 
case, improperly exercised. * * * Of course, 

the court had the right to be satisfied in relation to 
these facts, and he seems to have interrogated the wit¬ 
ness on the subject, w T ho explained his presence in the 
court by the statement that he had been requested to 
bring the prisoner’s little children to see her. The 
action of the court w r as had upon the concession that 
the statement of the prisoner’s counsel w T as correct. 
The judgment u/ill be reversed, and the case remanded 
for a new trial.” 
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In the case of Woods vs. McPheran, 7 Peck, 371, it was 
said: 

“On motion of the defendant’s attorney the wit¬ 
nesses were put under the care of an officer, and sent 
out of the hearing of each other on examination. 
After Carr was examined the defendant's attorney 
moved the court to permit him to call a witness to im¬ 
peach the character of said Carr, but the court refused 
to permit said attorney to call a witness who had not 
been under the rule and who had been present and 
heard the evidence given before the court. It appears 
that this Carr was the plaintiff's witness called and ex¬ 
amined by him; it was, therefore, competent for the 
defendant to introduce impeaching testimony as to his 
credit. The judge having refused this on a ground 
never recognized in law, erred in his judgment, and 
his error mag have operated to the prejudice of the 
defendant. The bill of exceptions shows Carr’s testi- 
utong to hare been material and the effect produced 
bg the proper impeaching testimony was with the 
jury to have decided. This being the legal privilege 
of the defendant from which he has been deprived by 
judgment of the court, he is entitled to a new trial.” 

It was said, in Behrman vs. Terry, 31 Col., 155: 

“After a rule is made excluding witnesses who have 
not testified, from the court room, while other wit¬ 
nesses are testifying, and a witness returns to the court 
room in violation of the rule, and hears tlie testimony 
of other witnesses, it is error to refuse, for that rea¬ 
son, to permit such witness to testify in the case, un¬ 
less it be shown that the party calling such witness 
procured the witness to violate the rule or connived at 
such violation.” 


In Vickers vs. People, 31 Col., 492, it was held that: 

“It is reversible error to refuse to permit a material 
witness to testify for the defendant because the wit¬ 
ness violated the rule excluding witnesses from the 
court room, where it does not appear that defendant 
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was in any way responsible for or consented to the 
presence of the witness in the court room during the 
trial.” 

In State vs. Ward, 61 Vermont, 153, the trial court ordered 
that the witnesses for the State should be examined separately, 
and it was held that an attorney of the court who had been 
present during the trial, but not engaged in it, might testify 
in rebuttal to a fact as to which he was the only witness. 

In Lasseter vs. State, 67 Ga., 739, it was held that if a wit¬ 
ness remained in the court room, under the rule, he is not 
thereby rendered incompetent, but may be proceeded against 
for contempt. Citing Parker vs. State, 67 Md., 329. 

In Pile vs. State, 107 Tenn., 532, it was held: 

“The rejection of a material witness for the defend¬ 
ant in a felony case on the ground that he remained 
in the court room and heard part of the evidence in 
violation of the rule, constitutes reversible error, 
w T here a witness violated the rule through ignorance 
and without the fault of himself, the defendant or his 
counsel.” 

Carrness vs. State, 42 Texas Criminal, 420. In this case 
it was held that a witness, under circumstances similar to 
those of this case, should be permitted to testify, since the ap¬ 
parent infraction of the rule did not arise through any fault 
on the part of the defendant or his counsel. 

In State vs. Fannon, 158 Mo., 149, it was said: 

“Unless the defendant or his attorney is in some 
way a party to the violation of the court’s order, re¬ 
moving a witness from the court room during the trial, 
the defendant should not be deprived of his testimony, 
but the witness punished in some other way.” 

In People vs. Piper, 112 Michigan, 664, it was held that: 

“A witness is not disqualified from testifying for the 
prosecution on rebuttal in a criminal case, by reason 

3f 
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of his having remained in the court room after an or¬ 
der excluding witnesses, where it was not known or 
anticipated when the order was entered that his testi¬ 
mony would he required” 

In Ill. Central Railroad vs. Ely, 35 Southern, 873, it was 
held: 

‘‘Refusing to permit a witness to testify in rebuttal 
because he has disobeyed the rule for the exclusion 
and separation of witnesses, while permitting his tes¬ 
timony in chief to be contradicted, is error.” 

Clemmons vs. Clemmons, 9b Mo., 404, was a case in which 
the witness entered the court room after an order excluding 
all witnesses and the court refused to allow the witness to tes¬ 
tify. The court, on page 405, said: 

‘‘The only objection urged against his being al- 
on the reargument in this court was 
that his recollection of the facts might have been re¬ 
freshed bv the testimony which he heard. We cannot 
believe that it is a good objection to the testimony of 
a credible witness, that his recollection has been re¬ 
freshed and that the facts sought to be elicited are 
clear and definite in his mind. The very object to be 
attained by the examination of witnesses is to arrive 
at the truth of the matter in dispute between the par¬ 
ties, and whatever will tend to attain this result ought 
to be encouraged, rather than objected to.” 

It will be observed, from the reading of these cases, that 
there are three reasons why the witness should have been per¬ 
mitted to testify in this case, all of which are supported by 
one or more of the cases cited above. 

First. The witness was representing the District of Co¬ 
lumbia; had interviewed the witnesses for the defendant, as¬ 
sisted counsel in preparing the case for trial, the witness be¬ 
ing the only official of the District of Columbia with whom 
counsel could consult, who was conversant with the facts 
properly constituting a defense, and that as such official rep- 
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resentative of the District of Columbia, he was a party in in¬ 
terest, had a right to be exempted from the rule, and should 
have been permitted to testify, either in chief or more espe¬ 
cially in rebuttal. 

Second. It could not have been foreseen when the rule was 
laid that this witness would have facts in his possession suffi¬ 
cient to justify his being called as a witness, but the denial 
of the witness Tillman while on the stand made valuable the 
information of the witness Bradshaw, in that he could 
rebut the statement of Tillman as to the conversation in 
question, thereby disqualifying him as to that much of the 
testimony, and weakening his credibility in the eyes of the 
jury as to the remainder of his testimony; hence it is ap¬ 
parent that Bradshaw was, at this juncture, a valuable wit¬ 
ness for the defendant. 

Third. The testimony was purely that of rebuttal, and the 
cases cited, even where they would not permit the witness 
to be examined in chief, hold that he can testify in rebuttal 
where the value of his testimony was not in contemplation 
at the time the rule was laid. 

For these reasons, we submit, the trial court erred in ex¬ 
cluding the testimony of this witness. 

Was the Plaintiff Guilty of Contributory Negligence? 

F.—12 and 14. 

Two sets or questions of fact, as found in this cause, lend 
themselves to the discussion of this question: first, was the 
plaintiff guilty of contributory negligence by reason of the 
position chosen and occupied by him in which to do the 
work assigned him by the chief engineer which position was 
occupied by him at the time of the explosion; second, was 
the plaintiff guilty of contributory negligence in negligently 
and carelessly cleaning and inspecting the flue in question in 
boiler No. 4? 
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The discussion of the first of these questions will be con¬ 
fined to assignments of error, subdivided under F, 12 and 
14, the same being two exceptions taken to the instruction 
of the court in which the court charged the jury that the 
plaintiff, being in the coal chute, either with or without a 
platform, did not, as matter of law, constitute negligence and 
that, if the plaintiff fell from fright he might still recover 
if his fall was the ordinary result of the explosion and that 
the plaintiff might recover if his fall was occasioned hy 
fright rather than the force of the explosion; and further 
with the subdivision II, under which are included pravers 
5, 6 and 20, which are as follows: 

•\\ The court instructs the jury that their verdict 
must he for the defendant because of the contributory 
negligence of the plaintiff. 

I. If the jury find from the evidence that plain¬ 
tiff was instructed by his superior to build a platform 
ol boards upon which to stand, while performing the 
work upon which he was engaged at the time of 
the explosion, and that plaintiff neglected to construct 
such platform, and that his said neglect contributed 
in any manner, to his injuries, then their verdict 
must he for defendant. 

‘‘XX. The jury are instructed that in order to 
warrant a verdict in favor of the plaintiff, they must 
find from the evidence that plaintiff's fall was caused 
hy the shock or concussion of the explosion of the 
tube in boiler No. 4, and if the jury find that the force 
of said explosion was not the cause of plaintiff’s fall, 
and consequent injuries, but that the fall was caused 
bv fright, or by his negligence in assuming the 
position in which he was at the time of the explosion, 
or by any other cause or causes save the shock or 
concussion of the explosion, then their verdict must 
be for defendant.” 

It appears from the evidence (R., 11) that on the day of 
the accident the plaintiff was directed by the chief engineer 
to go on top of boiler No. 4 and repair the coal chute, and 
to get a board or something and put across the tracks upon 
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which the coal chute was operated, as a platform upon 
which to work. Plaintiff insists that he asked Fink for per¬ 
mission to get into the chute instead of working on the 
platform which permission was granted. The evidence at 
R-, 16, in the testimony of the chief engineer says that he 
directed tlie plaintiff to build this platform and use it in 
making these repairs because he did not consider it safe for 
plaintiff to he up on the track in any other way than upon a 
scaffold or platform; that there were boards at hand with 
which to make said platform, and which were kept there for 
that purpose; that the witness did not recollect that plaintiff 
said anything of getting in the chute and working. 

It further appears from the evidence (R., 11) that plain- 
tifl sat on the edge of the coal chute which edge was about 
two inches wide and that while he was working he could not 
hold on with either hand as he had to use both of them 
in his work; that a witness, Andrew Tillman, who was help¬ 
ing plaintiff in the operation of repairing the coal chute 
stood on the top of the boiler about two and one-half feet 
from the plaintiff and that (R., 14) at the time of the 
explosion there was a jar where he was and a loud report 
but he was not knocked down. 

It further appears (R., 19) that the fireman who was 
engaged in firing No. 4 boiler at the time of the explosion 
was about three feet directly in front of said boiler at 
the time when said tube exploded and nothing happened to 
him and he was not thrown down or blown about and felt 
no considerable amount of jar or concussion; that there 
were large windows eighteen feet directly in front of 
boiler No. 4 with four large panes of glass to each window; 
that no windows were broken by the concussion and no 
damage was done in the boiler room. 

It further appears (R., 20) that there was no opening on 
top of the boiler or tube through which the force of the 
explosion could have passed or been communicated to the 
plaintiff. Expert evidence (R., 20) was also introduced to 
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show that the force of the explosion was directly downward 
and into the fire-box; that there would be no considerable 
amount of concussion over the top of the boiler; that there 
would t>e no concussion at all where the plaintiff was sitting 
and not sufficient concussion to blow or precipitate a man 
from the coal chute in which he was sitting. 

It is the contention of the defendant that the plaintiff in 
this case was guilty of contributory negligence in placing 
himself in a position of danger, a position which a reasonable 
and ordinary man would not, under the circumstances, place 
himself; that lie chose of his own initiative and volition, 
contrary to the orders of his superior, to put himself in this 
unusual and dangerous position. It is true that his position 
did not contribute to the defect in the ffue which caused the 
explosion, but it cannot be denied that the position of the 
plaintiff was such that brought upon him the injury which 
he claims to be occasioned solely from the negligence of the 
defendant. It is shown in the record that a man standing 
two and one-half feet from the plaintiff on top of the boiler 
was not injured; the boiler serving for him the saving sub¬ 
stitute for a platform. It further appears that the man 
standing within three feet of the door of the boiler, some, 
fifteen feet below the position in which the plaintiff was 
working, was not injured the slightest, although the flue 
which blew out was at least ten to twelve feet nearer him 
than to the plaintiff, and although the force of the explosion 
was downward into the fire-box, more nearly in the direction 
of the fireman than in the direction of the plaintiff, and 
further that no windows were broken by the concussion, and 
yet the plaintiff is here contending, and his position seems 
to have been borne out by the instruction of the court, that 
his negligence in no wise contributed to his injury. 

The facts of this case show almost to a mathematical ac¬ 
curacy that had the plaintiff been in a reasonably safe 
position, as he was instructed to be by the chief engineer, he ‘ 
would have been in no wise injured by the explosion. We 
feel that the instruction asked for by the counsel for the 


# 
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defendant in prayer No. 20, should have been granted, and 
that the jury should have been permitted to have determined 
whether or not the cause of the plaintiff’s fall was the explo¬ 
sion itself, or whether the fall was the result of fright, which 
fright, because of the unstability of his position, was respon¬ 
sible for his injury. 

The Supreme Court of the United States has, in the case 
of Railroad Company vs. Jones (95 U. S., 439), decided a 
case which seems to us to properly establish the law applied 
to the case at bar. In that case the plaintiff was employed 
by the railroad company repairing its roadway. At the end 
of the dav’s work the men were told to hurrv aboard the 
construction train, and a box-car was provided for them to 
ride back and forth to their work. Plaintiff, in his haste, 
jumped on the pilot of the engine, and justified his action by 
saying that the foreman told him to hurry up. It further 
appears that the plaintiff had been warned against riding on 
the pilot and forbidden to do so. While plaintiff was riding 
in this position the engine ran into two box-cars negligently 
left on the switch in the tunnel over which the engine had 
to pass. The court found that the defendant, the railroad 
company, was guilty of negligence in leaving the box-cars 
standing on the track in the tunnel. Nobody else was hurt 
except two persons riding on the pilot of the engine and one 
person in the box-car in the tunnel. At page 441, the court 
said: 


‘'Negligence is the failure to do what a reasonable 
and prudent person would ordinarily have done 
under the circumstances of the situation, or doing 
what such a person under the existing circumstances 
would not have done. The essence of the fault may 
lie in omission or commission. The duty is dictated 
and measured by the exigencies of the occasion. See 
Wharton on Negligence, Sec. 1, and notes. 

“One who by his negligence has brought an injury 
upon himself cannot recover damages for it. Such is 
the rule of the civil and of the common law. A 
plaintiff in such cases is entitled to no relief. But 
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where the defendant has been guilty of negligence 
also, in the same connection, the result depends upon 
the facts. The question in such cases is: 1. Whether 
the damage was occasioned entirely by the negligence 
or improper conduct of the defendant; or, 2. Whether 
the plaintiff himself so far contributed to the 
misfortune by his own negligence or want of ordinary 
care and caution, but that for such negligence or want 
of care and caution on his part the misfortune would 
not have happened. 

“In the former case, the plaintiff is entitled to 
recover. In the latter, he is not. Tuff vs. Wurman, 
5 C. B. n. s., 573; Butterfield vs. Forrester, 11 East, 
58; Bridge vs. Grand Junction Railroad Co., 3 M. <fc 
W., 244; Davis vs. Mann, 10 Id., 546; Clagards vs. 
Dethick, 12 Q. B., 439; \'an Lien vs. Scoville Manu¬ 
facturing Co., 14 Abb. (N. Y.), Pr. n. s., 74; luce vs. 
East Boston Feng Co., 106 Mass., 149. 

‘‘It remains to apply the.se tests to the case before 
us. The facts with res|>ect to the cars left in the 
tunnel are not fully disclosed in the record. It is not 
shown when they were left there, how long they had 
been there, when it was intended to remove them, nor 
why they had not been removed before. It does ap¬ 
pear that there was a watchman at the tunnel, and 
that he and the conductor of the train from which 
they were left, and the conductor of the train which 
carried the plaintiff, were all well selected, and com¬ 
petent for their places. For the purposes of this case, 
we assume that the defendant was guilty of negli¬ 
gence. 

“The plaintiff had been warned against riding on 
(he pilot, and forbidden to do so. It was next to the 
cow-catcher, and obviously a place of peril, especially 
in case of collision. There was room for him in the 
box-car. Tie should have taken his place there. He 
could have gone into the box-car in as little, if not 
less, time than it took to climb to the pilot. The 
knowledge, assent, or direction of the company’s 
agents as to what he did is immaterial. If told to get 
on anywhere, that the train was late, and that he must 
hurry, this was no justification for taking such a risk. 
As well might he have obeyed a suggestion to ride on 
the cow-catcher, or put himself on the track before 
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the advancing wheels of the locomotive. The com¬ 
pany, though bound to a high degree of care, did not 
insure his safety. He was not an infant nor non 
compos. The liability of the company was con¬ 
ditioned upon the exercise of reasonable and proper 
care and caution on his part. Without the latter, the 
former could not arise. He and another who rode 
beside him were the only persons hurt upon the train. 
All those in the box-car, where he should have been, 
were uninjured. He would have escaped also if he 
bad been there. His in jury was due to his own reck¬ 
lessness and folly. He was himself the author of his 
misfortune. This is shown with as near an approach 
to a demonstration as anything short of mathematics 
will permit. The case is thus clearly brought within 
the second of the predicates of mutual negligence we 
have laid down. Hickey vs. Boston & Lowell Rail - 

C °■; i 4 Allen ( Mass 0> 429 i Todd vs. Old Colony 
Railroad Company Z Id., 18; s. c. 7 Id., 207; Gavett 

vs ' i L : R(ll ^ 00 J d Co :>}$ Gray (Mass.), 501; Lucas 
vs. N B. & T. Railroad Co., 6 Id., 64; Ward vs. Rail¬ 
road Company, 2 Abb. (N. Y.), Pr. n. s., 411; Galena 
i'oo }Cago Tmon Railroad Co. vs. Yarwood, 15 Ill 
468;» W e( vs. Illinois Central R. R. Co., 34 Iowa’, 
284. 


In the ease of St. Louis & San Francisco Railway Com¬ 
pany vs. Schumacher, 152 U. S„ 77, it was said.'in the 
syllabus: 


\\ here a foreman and trainmaster on a railroad 
had warned a man employed thereon not to ride on 
the flat cars, and had provided a caboose in which 
plaintiff, a laborer upon a gravel train, was told it 
was safer to ride, and he selected a place he knew to 
be dangerous when cars were being coupled, and sat 
with his legs hanging over the side of a flat car in 

A POSITION IN WHICH 1IE COULD BE EASILY JOSTLED 

off, and paid so little attention to what he knew 
was going on that he not only did not watch to see 
the other cars coming down, but failed to hear a 
warning shout, heard by others in the vicinity, at 
least one of w^hom was more remote than he he can- 
41 
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not recover from the company for being thrown off 
and injured by the backing of the train at too great 
a speed.” 

Kresonowski vs. Northern Pacific, 18 Fed., 229, was an¬ 
other case in which the plaintiff rode on the pilot of the en¬ 
gine, and while riding thereon the engine ran into and col¬ 
lided with another engine. At page 233 the court said: 

“He was not an infant; he could see and know 
the risk as well as any other person, and if, under 
those circumstances, he chose to place himself in 
that position, then he must be held to have assumed 
the risk which would pertain to the position he must 
have placed himself in, even if he did it by the di¬ 
rection of the company.” 

At page 235: 

“It seems to me under the doctrine of these cases, 
and also the doctrine of this extract from Hough vs. 
Railway Company, that it must be held that the party 
assumed all the risk that naturally followed from his 
riding in this dangerous place, and the evidence is 
clear in the case that by reason of the fact that he 
was on that pilot he received the injury complained 
of. As to that there can be no question.” 

It would seem clear to any one, after the observation of 
the law as laid down in these cases, that the plaintiff, having 
put himself in a position in which an ordinarily prudent 
and reasonable man would not have put himself, has made 
himself responsible for the injury that he received; that his 
negligence contributed directly to his injury and therefore 
he cannot recover. The purport of the prayers asked for 
under this heading seem to be in conformity with the law 
as laid down in the above cases, but further than that the 
law is well settled that evidence of contributory negligence, 
whether conflicting or not, is a question for the jury under 
proper instruction of the court, and although the authorities 
are numerous, it does not seem necessary to cite more than 
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one or two of the decisions of the Supreme Court of the 
United States. In Grand Trunk Railroad Company vs. Ives, 
144 U. S., 408, the court said: 

“The determination of what w r as such contributory 
negligence on the part of the deceased as would de¬ 
feat this action, or perhaps more accurately speaking 
the question of whether or not the deceased at the 
time of the fatal accident, was, under all the circum¬ 
stances of the case, in the exercise of such due care 
and diligence as would he expected of a reasonable 
and prudent person, under similar circumstances, 
was no more a question of law for the court than was 
the question of negligence on the part of the defend¬ 
ant. There is no more of an absolute standard of 
ordinary care and diligence in the one instance than 
in the other.” 

In Northern Pacific vs. Everet, 152 U. S., 107, the court 
said: 

“In the case of Dunlop vs. Railroad Company, 
130 U. S., 649, we held that the circuit court erred 
in not submitting the question of contributory negli¬ 
gence to the jury, as a conclusion did not follow as 
a matter of law, that no recovery could be had upon 
any view which could be properly taken of the facts 
the evidence tended to establish.” 

For further authority on this point see Grayson vs. Lynch, 
160 U. S., 468; Washington Railroad vs. McDade, 135 U. S., 
554. 

In Washington Railroad Company vs. McDade it is stated: 

“The latter case cited above on page 572, holds 
as follows: ‘as a general rule the question of con¬ 
tributory negligence is one for the jury, under proper 
instructions by the court, especially where the facts 
are in dispute, and the evidence in relation to them 
is that from which fair minded men may draw dif¬ 
ferent inferences.’ Sioux City and P. R. R. Co. vs. 
Stout, 84 U. S., 657. Upon every question in the 
case—the safety or unsafetv of the machinery, the 
ignorance on the part of the plaintiff of the danger 
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of it, and the negligence of the plaintiff at the time 
of the accident—the evidence was controverted and 
rendered the case just such a one as this Court in 
Jones v8. East Tenn., 128 U. S., 443, said that ‘a 
due regard for the respective functions of the court 
and jury would seem to demand that these questions 
should have been submitted to the jury.’ In the 
language there used ‘we see no reason so long as the 
jury system is the law of the land and the jury 
is made the tribunal to decide disputed questions of 
fact, why it ought not decide such questions as these \ 
as well as others.” 

135 U. S., 554, 572; Wash. Ry. vs. McDade. 

In light of these cases, therefore, it should have been sub¬ 
mitted to the jury to say, under proper instructions, first, 
whether the plaintiff was guilty of contributory negligence 
by virtue of the position assumed by him in performing 
the work assigned to him at the time of the explosion, and, 
second, it was for the jury to say, under proper instructions, 
whether or not the plaintiff exercised due, proper and rea¬ 
sonable care in working around and near the boiler when 
he knew, as he says in his testimony he did know, that it 
was improperly inspected, improperly cared for and repaired 
by this defendant. 

In the instruction of the court it nowhere appears that the 
jury were told to consider these questions, nor was it made 
clear to them that they were at liberty to consider in any 
particular the contributory negligence of the plaintiff, but 
on the contrary the court instructed the jury that if the 
plaintiff fell from his position which the defendant claims 
was a negligent one, because of fright at the explosion, that 
nevertheless he is entitled to recover, thus precluding any 
possible consideration on the part of the jury of the negli¬ 
gence of the plaintiff himself. In this we believe that the 
court committed prejudicial error, and ask for reversal of 
this case on that ground. 
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Again. 

H. 4. 

The court was asked to instruct the jury as follows: “If 
the jury find from the evidence that the explosion was due 

to the negligence of the plaintiff in failing properly to clean 

\ 

the tube which exploded then their verdict must be for the 
defendant.” 

The plaintiff in his own testimony made much of the fact 
(R., 9, 10, 11) that the boilers were full of scale when put 
out of service, in order that he might clean them; that the 
scale was so thick that the instruments used bv him to re- 
move the scale would not remove it all and that he had to 
take a hammer and chisel and cut it off. He further de¬ 
livers himself of apparent skilled information on the sub¬ 
ject of scale (R., 11) as follows: “plaintiff knows that the 
compound formed scale and all the firemen there told him 
so, but of course he was not an expert, but there was too 
much scale for the water to have made it alone.*’ The 
modesty of this plaintiff in attempting to impress upon the 
court and jury that he was not an expert in these matters 
is exceedingly commendable and bears evidence of a well 
considered intent to make his testimony suit the exigencies 
of his case; but truth will prevail and out of the abundance 
of his knowledge he admits “but there was too much scale 
for the water to have made it alone.” 

Clearly in the light of all reason and fairness this plain¬ 
tiff admits that there was scale formed in the tube; that the 
scale was dangerous to the tubes themselves; that the com¬ 
pound used to prevent scale did not prevent it, but increased 
it; that bv virtue of the increase in the scale he was unable 
to perform his duties of removing it and because of the 
great amount of scale he reported to the engineer that the 
boiler was “cleaned to the best of his ability.” The plain¬ 
tiff’s expert witnesses made much of the fact also that there 
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was scale on the section of the tube which was presented in 
court by the defendant, the same being the tube which 
caused the explosion, and that that scale is conducive to the 
formation of a blister on the tube at the place where such 
scale is deposited. One of his experts testified “that a blister 
may form in a few moments if for any reason any mud or 
any deposit accumulates at a certain point,” and that (R., 
12) “when scale is deposited in a tube it results in its 
overheating at that point, the tube blisters and the metal 
at that point is liable to burst and should be removed im¬ 
mediately.” 

Can it be possible that the question of the negligence of 
this plaintiff in permitting scale to remain in the tubes, 
which his experts say is the cause of blisters, should not be 
considered by the jury in determining the contributory 
negligence of this plaintiff? The appearance of this record 
would lead anv one to believe that the defendant stood con- 
vieted of negligence the moment the explosion occurred, for 
it was not permitted to rebut testimony offered concerning 
its negligence, nor was it permitted to have the jury con¬ 
sider evidence of the contributory negligence of the plain¬ 
tiff. A full realization of the status of the case as it appeared 
to the jury furnishes the solution of the enormous verdict 
that they have returned in this case. Fairness and justice 
require that the defendant should have had its day in court. 

Is the Defendant an Insurer? 

I. 10-12. 

Under this heading, two prayers were asked for as follows: 

“The jury are instructed that if they find from 
the evidence that the defendant used such care and 
skill in the operation, inspection and use of the 
boiler in question as a man of ordinary prudence 
would have used under the same conditions, then the 
defendant is not responsible for the consequences of 
a defect of which it had no notice or knowledge.” 



“The jury are instructed that before plaintiff can 
recover, because of a defect in the tube of the boiler 
in question, he must establish that the defect was 
of such character as that it would have been disclosed 
by a reasonably careful inspection, and that he had 
no knowledge thereof.” 

After examining the authorities on this point we are 
constrained to believe that the court has again committed 
error in refusing these two prayers, for the law as asked 
for therein has been authorized by the Court of Appeals of 
the District of Columbia in the case of McCawley vs. Rail¬ 
road Company, 10 App. D. C., 560, which case quotes at 
some length from Washington Railroad Company vs. Mc- 
Dade, 131 U. S., 570, as follows: 

“Neither individuals nor corporations are bound 
as employers to insure the absolute safety of the 
machinery or mechanical appliances which they pro¬ 
vide for the use of their employees. Nor are they 
bound to supply the best or safest or newest of those 
appliances for the purpose of securing the safety of 
those who are thus employed. They are, however, 
bound to use all reasonable care and prudence for the 
safety of those in their service by providing them with 
machinery reasonably safe and suitable for the use 
of the latter. If the employer or master fails in his 
duty of protection and care he is responsible for any 
injury which may happen through a defective ma¬ 
chine which was or ought to have been known to 
him and was unknown to the employee or servant, 
but if the employee knew of the defect in the ma¬ 
chinery from which the injury happened and vet 
remained in the service and continued to use the ma¬ 
chinery without giving any notice to the employer, 
he must be deemed to have assumed the risk of all 
danger reasonably to be apprehended from such use, 
and is entitled to no recovery, and further, if the em¬ 
ployee himself has been wanting in such reasonable 
care and prudence as would have prevented the hap¬ 
pening of the accident he is guilty of contributory 
negligence and the employer is thereby absolved 
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from responsibility for (lie injury that was occasioned 
by the defect of the machinery through the negli¬ 
gence of the employer/’ 

Certainly these two prayers which instruct the jury that 
the defendant is only required to use reasonable care and 
skill in the operation, inspection and use of the boilers and 
that it there was a defect that it must have been of such 
a character as would have been disclosed by reasonably care- 
1 ul inspection are not beyond the limits of the law in this 
regard, but on the contrary are founded upon good and 
sullicient authority which would justify their granting to 
the jury. 

Does the District of Columbia Exercise a Governmental 
Function in the Management of Its Water Department? 

J 18. 


The question of the liability of a municipality for its torts 
when exercising a governmental function has been decided 
in this jurisdiction in several cases, to wit, Brown vs. D. C., 
29 App. D. C., 273, and the case of Roth vs. District of 
Columbia, 18 App. 1). C., 547, in l>oth of which cases this 
court will recall that it was held that the District of Colum¬ 


bia in the management, control and operation of its lire de¬ 
partment exercised a governmental function, and as the 
doctrine of respondeat superior did not apply the District of 
Columbia could not be held liable for the acts of its officers 


in such department, even though such acts would of them¬ 
selves constitute negligence. 

We are aware that this court and the Supreme Court of 
the United States in the Barnes case, 91 U. S., and in the 
Woodbury case, and numerous others has held that the 
District of Columbia was liable for defects in its streets, and 
that the District in the management of its streets was not 
exercising a governmental function. 

Never before has the question come before this court as 
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to whether or not the District exercises a governmental func¬ 
tion with respect to its water department, and for that rea¬ 
son the indulgence of this court is asked for a somewhat ex¬ 
tended discussion of the authorities on this point. 

At the outset, I am frank to admit that there are some 
authorities which hold to the contrary of the proposition 
which I am about to affirm, but I shall endeavor to dis¬ 
tinguish these cases with a view to supporting my contention 
in this case, that the District of Columbia in the manage¬ 
ment of its water department does exercise a governmental 
function. It is well, therefore, that we determine by ex¬ 
amination of the statutes creating the water department of 
the District of Columbia, its legal status at the present time. 

By a perusal of the Compiled Statutes, from pages 544 to 
551, the following observations may be made: That the water 
is removed from Great Falls by means of the Washington 
aqueduct to the District, the said aqueduct being under the 
supervision, control and management of the United States; 
the water is stored in the reservoir, also under the control, 
management and supervision of the United States; that it is 
then brought in to a filtration plant and stored in the 
reservoir, where it is under the control of the District of 
Columbia, but it further appears that the land upon which 
the Bryant Street pumping station is built and in which 
this accident happened belonged to the United States at the 
time of the construction of this plant, and does still so be¬ 
long; that the building, machinery and equipment therein 
were provided for by Congress under the half-and-half 
system. It is further true, by virtue of section 39 of the 
Compiled Statutes, page 540, that the aqueduct is under 
the control and supervision of the War Department, and 
that an officer supervising the said aqueduct may at his dis¬ 
cretion stop the supply of water to the inhabitants of the 
District of Columbia at any time when in his judgment the 
supply of water is no more than sufficient for the needs of 
the Federal Government. It is further true that the Dis- 
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trict is compelled to furnish to the Federal Government 
all the water for all the public buildings, parks, and other 
Federal purposes belonging to, operated under and con¬ 
trolled by the Federal Government, for which water the 
District receives not one cent compensation, and which water 
it must supply before it can distribute any to the consumers 
and users among its own inhabitants. By virtue of section 
7 ot the Compiled Statutes, page 544, it is provided that the 
revenue derived by the District from the sale of its water 
supply may not be used by the said District for any other 
purpose except as a fund exclusively for the maintenance, 
management and repair of the system of water distribution. 
By virtue of the act approved February 23, 1905, 33 Stats., 
742, the District of Columbia must furnish water without 
charge to charitable institutions and to such institutions as 
receive annual appropriations from Congress, at a rate not 
to exceed one hundred gallons per day for each inmate of 
said institution, free of charge; that the District must fur¬ 
nish water to the churches to a certain amount free of 
charge. 

It is apparent that there is no other municipality in the 
United States or elsewhere which exercises so little control 
over either the maintenance or creation of its water depart¬ 
ment as does the District of Columbia, and whatever de¬ 
cisions have been rendered on this point must be read with 
the consideration always in mind that this District presents 
a situation in respect to its water department which all the 
more emphasizes the fact that this municipality does exercise 
a governmental function in this respect. 

There are decisions which hold that where a municipality 
makes a charge for the water used by its inhabitants that it 
thereby becomes a municipal corporation engaged in a 
private business for its own gain; but in no case do the 
decisions treat of a municipality which is compelled by law 
to supply water free of charge to the sovereign which created 
it. It is fair, also, to say that the decisions which hold the 
governmental function doctrine not to apply are early 
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decisions which were written before it came to be considered 
feasible or profitable for the municipality to own its public 
utilities, and I submit that the trend of modern times in 
respect to the municipal ownership of public utilities should 
find favor with a court in deciding a question which is 
political as well as legal in its nature. 

The language in the case of Irvine vs. Greenwood, 36 L. 
R. A. (N. 8.), a North Carolina case, expresses w T hat seems 
to me is not only the law, but the reason of the law on this 
subject, as follows: 

“In endeavoring to put into practical effect the 
supposed distinction between public function and 
private business or enterprise of municipal corpora¬ 
tions, it will hardly be doubted that the courts will 
find themselves involved in a maze of shadowy dis¬ 
tinctions. Where is the line of demarcation to be 
drawn? If it could be satisfactorilv laid out now T , it 
could not long continue to receive general recog¬ 
nition ; for the functions of government, especially 
municipal government, are being extended almost 
every day. That which today might clearly appear 
to be a private business of the corporation, authorized 
by law, in a short time might appear to be a plain 
public obligation and a governmental function. 
Take, for example, the water supply of a city. A 
short time ago it was held that while a city exercised 
a public function in providing water for its fire 
engines, although used almost exclusively for the 
protection of private property, vet when it ran water 
to its inhabitants for drinking and other domestic 
purposes, it was acting outside of true governmental 
functions and engaging in private business. Judson 
vs. Winsted, 80 Conn., 384; 15 L. R. A. (N. S.), 91; 
68 Atl., 999. At this time it will hardly be doubted 
that when a city, under legislative sanction, under¬ 
takes to furnish water to its inhabitants, it performs 
a public and governmental function; for nothing can 
be more important to the municipal public than the 
prevention of disease, and nothing so promotes the 
public health as a supply to all citizens of pure water. 
This is but an illustration of the truth that, with 
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advancing civilization, not only do the duties of in¬ 
dividuals increase, but the public and governmental 
duties and functions of the State and of municipali¬ 
ties embrace more subjects. 


“Expressing the inclination of the court to reject 
the distinction contended for, Mr. Justice McGowan 
says in Black ys. Columbia, 19 S. C., 412; 45 Am. 
Kep., 785: ‘With all due respect, it seems to us that if 
the powers granted to a municipal corporation are 
susceptible of such division and separation, it would 
he exceedingly difficult to carry the doctrine int-o 
anything like uniform practice. Opinions must cer¬ 
tainly differ, both as to the proper classification of the 


powers and the character of the duty imposed by 
them. The necessity of determining in each case 


whether a particular power should he ranked in the 


class of corporate, as distinguished from civil, powers, 
and if the former, whether its exercise imposes a 
duty, discretionary or merely ministerial, must be the 
source of constantly recurring difficulties, and tend to 


great confusion and uncertainty in the administra¬ 
tion of the law.’ The confusion which has resulted 


from the refinements and distinctions attempted by 
other courts with respect to the liability of municipal 
corporations for torts committed by officers or em¬ 
ployees is so great that it would he difficult if not 
impossible, to deduce from them a rule which could 
l>e applied with confidence by the public or the bar. 
This is made apparent by the study of any well- 
considered text or opinion on the subject, such as the 
opinion of Chief Justice Gray in Hill vs. Boston, 122 
Mass., 344; 23 Am. Hep., 332, and the note to God¬ 
dard rs. Ilarpswell, 30 Am. St. Rep., 370. 

“After much consideration of the authorities in 
this State and elsewhere, it seems to us the more 
logical conclusion that the courts should not under¬ 
take to say that any functions of a municipal cor¬ 
poration are private, and not governmental, but, on 
the contrary, should hold that municipal corporations 
are created solely for public and governmental pur¬ 
poses, and that all powers granted to them by the 
General Assembly, under the sanction of the Consti¬ 
tution, are to be exercised its public and governmental 
tunctions for the benefit of the municipal community. 



Indeed, this view of powers granted is required by 
the definition of a municipality, for an essential part 
of the definition is that the charter be granted for the 
purpose of subordinate self-government. Certain it 
is that §§ 3, 4, and 5 of article 8 of the Constitution 
of this State contemplate that the construction and 
operation of water and electric plants, not only for the 
purposes of the corporation strictly speaking, but for 
supplying citizens of the municipality with light and 
water, shall be a public purpose, for which the 
municipality may incur debts and levy taxes. 

“There is another strong reason for the rejection of 
the distinction contended for, which applies with 
special force in this State. Municipalities are 
brought into existence by the legislative branch of 
the government, and it is peculiarly the province of 
the General Assembly not only to confer the powers, 
but to determine the extent of the liability of such 
corporations. Having in view the doctrine long ago 
laid down by the courts of this State, that municipal 
corporations are liable for torts only when made so 
by legislative enactment, the General Assembly has bv 
law expressed its will as to the extent of the 'liability 
of such corporations for torts. The courts are there¬ 
fore bound to restrict the liability to the terms of the 
statute, and the statute authorizes no distinction 
between governmental and public duties, and sup¬ 
posed private municipal enterprises .” 

This doctrine has found favor in many other jurisdictions, 
as follows: 

The case of Reddall vs. Brian, 14 Md., 444, was a case 
growing out of the condemnation of land taken by the 
l nited States for the aqueduct for the purpose of supplying 
the city of Washington with water and it was held in that 
case that the taking of the land was a taking of it for a public 
use and therefore the act of 1853 authorizing such expropria¬ 
tion is not unconstitutional. And on page 477 the court said: 

/ The supplying of the Capital of the United States 
with water, essential for the preservation of the public 
buildings and public records and alike essential for the 
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use of the officers of the Government, who are com¬ 
pelled to reside there, permanently or temporarily is 
surely a public use, within the meaning of our State 
Constitution.” 


In the case of Springfield Fire and Marine Insurance Com¬ 
pany vs. The A illage of Keysville, 148 N. Y., in which the 
defendant had a system of water works and fire appliances 
* taxes upon all taxable inhabitants, including 
plaintiff and other insurance companies, and by water rents 
paid by such inhabitants and which was sued by the plaintiff 
for that defendant had negligently let its pumps, pipes and 
fire appliances become out of repair, thus causing damage to 
property insured by plaintiff, on page 57 the court said: 

“The act under which the defendant was authorized 
to construct and maintain a public system of water 
works constitutes a general law applicable to all incor¬ 
porated villages in the State. They impose no duty 
and when availed of the task undertaken is discre¬ 
tional in its power. The grant of power must be re¬ 
garded as exclusively for public purposes and as be¬ 
longing to the municipal corporation when assumed 
in its public, political or municipal character.” 

Quoting again on page 57: 

“This defendant is endorsed with power to main¬ 
tain its water works because it is one of the political 
subdivisions of the State to which the general act has 
reference in its general grant of power or privilege. 
Nor does the fact that water works are paid by the in¬ 
habitants of the defendant affect the question. This 
fact is made use of to show the private corporate char¬ 
acter of the water works system; and the suggestion is 
that profits or benefits accrued to the defendant where¬ 
by the corporate undertaking is affected with a private 
interest but that is an incorrect notion. The imposi¬ 
tion of water works is but a mode of taxation and a 
part of the general scheme for the purpose of raising 
revenue to carry on the work of the government. If 
profits accrue over the expense of the maintenance of 
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the system they go to benefit the public by lessening 
the general burden of taxation. The fallacy, as it 
seems to me, which affects the argument that a muni¬ 
cipal corporation can be made liable for the non-user 
or misuser of its power consists in that it fails to ap¬ 
preciate the true nature of the function which corpo¬ 
rations perform. It adds to its political power for the 
purpose of benefiting and protecting its inhabitants. 
There is nothing connected with the work which is 
not! of a governmental and public nature. * * * 

“How could it justly be said that the maintenance 
of the water works system any more than of the fire 
department was a matter of private corporate interest? 
Is it not for all of the inhabitants and for their good 
and protection? No interest was designed to be sub¬ 
served other than that of adding to the powers of the 
community carrying on a local government. If that 
is true the alternative is that being for public purposes 
and for the general welfare and protection the defend¬ 
ant assumed a governmental function and comes un¬ 
der the section of the rule which exempts a govern¬ 
ment from suit by citizens.” 

In Edgerlv vs. Concord, 62 N. H., 8, the syllabus reads: 

“A municipal corporation possessed of a system of 
water works constructed under a legislative charter for 
supplying water to the inhabitants and for extin¬ 
guishing fires and under the exclusive control of a 
water commissioner with hydrants under the control 
of the public fire department is not liable in the ab¬ 
sence of a statute giving the remedy for the injury to 
a person travelling upon the streets, caused by" his 
horse taking fright at a stream of water thrown from a 
hydrant by firemen who are testing the capacity of the 
hydrant by request of the mayor of the corporation 
in the presence of the mayor and city council 
who are engaged in determining the most suitable lo¬ 
cation for the erection of an engine house.’’ 

On page 22 the court said: 

“It is claimed by the plaintiff that the act empower¬ 
ing the city to introduce water conferred special priv- 
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ilexes on the defendants and their inhabitants and 
is one from which the city in its corporate character 
receives special benefits in the way of rents and tolls 
for the use of water, and thereby the duty is imposed 
of protecting individuals from injury arising from the 
negligent use of the privileges so conferred. Conced¬ 
ing this to be so it does not appear that the doctrine 
has any application to this case.” 

The case of Huron Water Works Company vs. The Citv of 
Huron, 7 8. Dak., 0, quoting from the syllabus, in which it 
was held: 

“The water works of the citv constructed under the 
power conferred upon the city by its charter to con¬ 
struct and maintain water works for protection against 
fires and for furnishing the inhabitants thereof with 
a supply of pure water for domestic purposes and con¬ 
structed and maintained at the expense of the inhab¬ 
itants of such city are held as the property of the mu¬ 
nicipal corporation, for public use, and charged with 
the public trust in which the inhabitants of said city 
are the beneficiaries.” 

The opinion further cites paragraph 576 of Dillon on Mu¬ 
nicipal Corporation, which paragraph is based on the decis¬ 
ion of Judge Miller in New Orleans vs. Morris, 105 U. S. 600, 
in which water works are placed in the same class with pub¬ 
lic buildings, hospitals, and cemeteries. 

In the case of Warner vs. Town of Gunnison, 2 Col. Court 
of Appeals, 430. quoting from the syllabus: 

“To supply water for the use of a community is one 
of the duties imposed on a municipality and property 
taken for the purpose is taken for a public use.” 

In the case of City of Galveston vs. Posnainski, 62 Texas, 
125, it reads: 

“In so far as a quasi corporation exercises powers 
exclusively public in their character forced upon it 
without its consent simply because a State can thus 



through such local agencies more easily and effectively 
discharge duties essentially its own it is but proper 
that no action should he maintained against it for the 
negligence of even misfeasance of its officers unless 
the action be given by the same sovereign which arbi¬ 
trarily imposed the duty.” 

In the case of Burden vs. Stein, 27 Ala., 104, quoting from 
the syllabus: 

“The right of eminent domain in the assumption 
and appropriation of private property for public uses 
is recognized and admitted and supplying such with 
water is admitted to he a public use within the mean¬ 
ing of the Constitution.” 

As a part of the general subject of governmental function 
I desire to iaise a question which so far as I am able to ascer¬ 
tain has never as yet been presented to this court for decision, 
to wit: Is a municipal corporation liable in tort when it can¬ 
not satisfy a judgment by a tax for the purpose? 

This question has been before the courts but seldom, for 
the reason that almost none of the municipalities are deprived 
of the right to levy a tax for the purpose of satisfying a judg¬ 
ment whenever the law permits a municipality to be sued. 
For that reason It will be necessary for us to consider the rea¬ 
son of the law rather than numerous decisions on the subject. 

It has been often decided that a county, as a form of mu¬ 
nicipal government, is not liable in the same extent and to 
the same degree as is an incorporated municipality. That 
principle is probably well established in this court, and be¬ 
cause of the length of this brief I shall not ask indulgence 
further, but confine my authorities to municipalities. 

In the case of Cones vs. Board of Commissioners of Ben¬ 
ton County, 137 Ind., 404, quoting from page 408, the court 
said: 

“We are aware that profound jurists did not agree 
with the doctrines that cities and towns are less gov¬ 
ernmental subdivisions of the State and that they are 
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less instrumentalities of the State than counties or 
townships but aside from the reasons so stated to sup¬ 
port the distinction it is plain to us that counties have 
no such power as cities or towns to ordain in a corpo¬ 
rate capacity what appraisements shall be made, the 
free choice of agents to make them, and the 
discretion as to the rate of levy to be made 
for the same. Nor have counties the express power 
nor the power necessarily implied to raise a fund to 
pay damages for injuries unless we imply this power, 
not from legislative grant but from the liability im¬ 
plied in the case.” 


In the case of Freel vs. the School Citv of Crawfordsville, 
142 Indiana, 27, reading from page 29 from the opinion of 
Mr. Justice Monks: 

“Certainly a public corporation is not liable to re¬ 
spond in damages in any instance for the negligence 
of its officers or agents unless it has the authority to 
raise the money from the tax payers to pay the same. 
The officer, agent, or other person, whose negligence 
was the approximate cause of the injury may be lia¬ 
ble but appellee is not. The decisions in other States 
fully sustain the view here expressed, besides school 
corporations have not funds out of which such dam¬ 
ages can be paid, nor have they any power expressed, 
or implied to raise such a fund by taxation or other¬ 
wise.” 


In the case of O’Leary vs. The Board of Fire and Water 
Commissioners of the City of Marquette, reported in 7 L. R. 
A., 170, the court, by Mr. Justice Campbell, said: 

“If this defendant was the representative directly of 
the people of Marquette, to govern the city, with 
power to tax the people to carry out its plans, and 
held the property in its charge by proprietorship for 
its own purposes it would seem to come within the 
Corey case, but a city represents the people for all of 
the strict purposes of legal government and has power 
to raise its own revenue. The legislature in requir¬ 
ing towns, cities and villages to answer any damages 
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for neglect to keep roads in repair at the same time 
found it necessary to remove one of the recognized 
difficulties arising from lack of funds by enabling 
them to provide by taxation for all such purposes. 

“The purposes for which the present municipal 
agency are created are entirely for the protection of 
the city from fire and for promoting its health by a 
good supply of water. Defendant is only enabled to 
obtain and hold such property as will be instrumental 
to that end. Every seizure of such property, if 
allowed, would be a dimunition of the power of the 
defendant to perform its public duties in regard to 
public health and safety. It not only has no taxation 
power but the city has no power to give it any taxes 
except such as will enable it to pay its bonds, and 
meet any deficiency in operating expenses. Its prop¬ 
erty is not subject to execution. It cannot be true 
that such agency can he officially liable to suits for 
liabilities where it has no legal means of raising funds 
for payment. As already suggested unincorporated 
agencies are not so liable; and there is no obvious 
reason why the mere fact of incorporation with no 
change of powers can change their liabilities. We 
cannot consider in this regard any other question hut 
the liability of this hoard. We know of no other 
instance in which a public Ixiard can he subjected to 
suit without means of raising money from the tax¬ 
payers. It is for the legislature to determine how 
far. if at all. a body whose negligence, if it is so called, 
is imbued and in no sense actual, shall be made sub¬ 
ject to suit for the misconduct of its employees.” 

In the case of Monaghan vs. the City of Philadelphia, 
which was a suit for damages in which a mandamus was 
asked for to compel the treasurer to levy a tax to pay the 
judgment, the court said, at page 210: 

“Ordinarily the only means that a municipal cor¬ 
poration has for the payment of its liabilities is the 
power of taxation, and to this power must its cor¬ 
porators look for payment rather than to the real or 
personal estate of the corporation which it may 
possess. * * * The theory of the law is that 
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no claim should exist against the municipal corpora¬ 
tion other than such as could be readily got through 
the power of taxation.” 

In the case of Williams vs. Taxing District, reported in 
16th Lea, at page 531, the facts are as follows: Action for 
damages by reason of a defect in the street within the taxing 
district of Shelby County, commonly known as the city of 
Memphis; taxing district demurred and demurrer sustained; 
declaration alleges defendant is municipal corporation, 
having imposed upon it the duty of repairs to streets and 
bridges, taxes for the purpose being levied by an act of legis¬ 
lature and placed in control of defendant. The legislature 
took awav from the defendant bv the act which created it all 
power of local taxation and retained unto itself the right to 
levy taxes on the municipal government. Taxes were di¬ 
rected to he collected by the county trustee, paid out for the 
purposes specified upon the joint warrant of two of the com¬ 
missioners. On page 537 the court said: 

“The power to tax for any purpose is expressly 
withheld from the corporation. It is clothed with 
less power in the matter of taxation than the county, 
and if a sufferer from defect in the streets can only 
look to the legislature for redress; a suit against the 
corporation would be unwarranted. The corporation 
is in reality only an agency of the State in the matter 
of its streets and an essential element of liability is 
wanting.” 

Further cpioting, on page 538: 

“And it is very clear that the corporation is so 
restricted in the use of the proceeds of the special 
taxes assessed by the legislature and so utterly de¬ 
prived of the power of taxation to meet any liability 
for injuries as to show a plain legislative intent that 
the corporation shall not be liable.” 

In the case of Crane against the City of Urbana, 2 Ill. App., 
559, the court said: 



45 


“This board has the power to raise the funds to 
discharge all proper debts created by it; and should 
judgments be rendered against it, the courts are 
clothed with ample power to enforce its payment. A 
general judgment against the city cannot be properly 
rendered for a demand payable out of a particular 
fund over which its municipal officers have no con¬ 
trol.” 


In the case of State on the relation of Falsome Brothers vs. 
the Mayor and Administrators of the City of New Orleans, 
32 La. Annual Reports, 709, in which judgment was asked 
and mandamus prayed for to compel a levy of taxes to pay 
said judgment, cause of action having arisen by virtue of 
destruction of property by a mob, the court held that a decree 
of the lower court awarding judgment and mandamus should 
be reversed, because the city had no power to levy a tax in 
excess of 10 mills on the dollar and there could be no recovery 
because there was no means of raising the judgment by 
taxation. 

In the case of Fire Insurance Patrol vs. Boyd, in 1 L. R. 
A., 417, in which suit for damages was brought against the 
agent of a public charitable corporation for damages because 
of his tort, and it being disclosed from the evidence that there 
was no fund out of which the judgment could be paid, the 
court used this language: 


“To give damages out of a trust fund would not be 
to apply it to those objects which the author of the 
fund had in view, but would be to divert it to com¬ 
pleted different purpose. * * * Such a perver¬ 

sion of the intention of the donor would lead to most 
inconvenient consequences. The trustees would in 
that case be identified against the consequences of 
their own misconduct, and the real object of the 
charity would be defeated. Damages are to be paid 
from the pocket of the rent payer and not from the 

trust fund. * * * 

“If we apply the money of the Insurance Patrol to 
the payment of this judgment or of the same cause 
of action what is it but a misapplication of the trust 
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fund as much so as if the trustees had used it in pay¬ 
ment of their personal liabilities? It would be an 
anomaly to send a trustee to the penitentiary for 
squandering trust funds in private speculations and 
yet permit him to do practically the same thing by 
making it liable for his torts/’ 


T he status of the District in this regard is considered in 
the case of Walter vs. Macfarland, 27 App. D. C., 184, which 
was affirmed and cited in Brown vs. D. C., 29 App. D. C. 
282, as follows: 

1 he District of Columbia has had long existence 
as a municipal corporation under acts of Congress 
providing for its government and from time to time 
conferring special powers and imposing certain duties 
on its executive officers, of all of which it is unneces¬ 
sary to take notice. Its municipal organization is of 
a peculiar character. There is no general organic 
law conferring all of the ordinary powers usually 
conferred in the creation of municipal corporations 
in the several States—no formal municipal charter 
so to speak. There is no special municipal council 
or legislative body. Congress possesses all powers of 
a local legislature and is under limitations in the 
matter ot the delegation. The Commissioners are 
ministerial officers. Sometimes Congress enacts laws 
relating to strictly municipal affairs, and sometimes 
it delegates to the Commissioners the power to enact 
police regulations respecting specified subjects. The 
Commissioners have no authority to raise revenues 
for the support of the local government, and those 
raised by the direct authority of Congress are not 
turned over to them for appropriation and expendi¬ 
ture at discretion.” 

In the case of Meriweather vs. Garrett, 102 U. S.. 501, 
which is a situation growing out of the same suit as that 
of Williams vs. Taxing District in 15 Lea, supi'a, the court 
said: 

“Such taxes (judgments) can only be collected 
under authority from the legislature. If no such 
authority exists the remedy is by appeal to the 
legislature which alone can grant relief.” 
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It is a well-settled principle of law that a court will not 
do a vain thing. If judgment is given by this court against 
the District of Columbia how can the court enforce the 
satisfaction of this judgment? It is a settled principle of 
law that the property of a municipal corporation is not 
subject to execution for the payment of its debts, even 
though they be judgments. It might be argued that a court 
does not stop to consider, in the determination of the liability 
of a defendant, whether or not he is able to pay the damages 
which the court shall find to compensate the plaintiff. That 
is true in respect to the average defendant, but this de¬ 
fendant is a municipal corporation created by the Congress 
of the United States, under a special statute made and pro¬ 
vided, in which are determined its several powers and privi¬ 
leges, and of all of which this court must take judicial 
cognizance and nowhere in any of the statutes has Congress 
granted to the District of Columbia the power or privilege 
to levy a tax or to in any manner provide a fund to pay 
a judgment of this or of any other court. The difference, 
therefore, between this defendant and the ordinary defend¬ 
ant is that in the one case the court would have to inquire 
as a matter of fact to determine the financial efficiency of the 
defendant, before it could determine upon the judgment, 
which of course it will not do, but in this case the law is 
always before the court and it must take notice of the fact 
that its judgment agianst this defendant would be a vain 
thing, for if Congress will not appropriate, the judgment is 
of no value, nor can this court by any sort of procedure com¬ 
pel the action of Congress in respect thereto. 

The decisions as cited above constitute, in my judgment, 
sufficient authority for the position which is unusual and 
heretofore apparently unexercised, yet nevertheless is one 
worthy of the consideration of this court. 
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Did the Plaintiff Identify the Tube That Bursted as the 
Tube That He Contends was Negligently Left in the 
Boiler? 

K. 19. 


Counsel for the defendant offered prayer 19, in which the 
court was asked to instruct the jury that if they found from 
the evidence that there were blisters on two or more tubes 
of the boiler in question, which boiler was put in service 
on September 19, 1910. and that one or more of said blistered 
tubes was allowed to remain in said boiler when put in serv¬ 
ice, but that the tube that exploded was not the tube which 
was blistered before the boiler was put in service before 
the time aforesaid, then the fact, if the jury find it to be a 
fact, that “a blistered tube, or tubes, remained in said boiler, 
under the circumstances aforesaid, even with the knowl¬ 
edge of the defendant, was not the proximate cause of plain¬ 
tiff's injuries, and is wholly insufficient to warrant a verdict 
for plaintiff,” which instruction the court refused. 

It will appear from the testimony of plaintiff (R., 11) 
that he called the attention of the steamfitter to a blistered 
tube in the boiler but that the steamfitter refused to change 
it, saying that it was not dangerous; that one in the bottom 
row at the left side, near the center, was replaced; that 
the defective tube which was left in the boiler was the one 
which had three blisters on it, about five inches apart. The 
section of the tul>e which blew out was produced in court by 
the defendant and it was testified to that section cut out of 
the tube contained all of the blisters that were in the tube, 
and that no other tube in the boiler showed any blisters or 
defects. The expert witnesses of the plaintiff testified that 
there was a blister on this section of the tube, which was 
produced in court, which was the pail of the tube that blew 
out. This flue, therefore, which caused the injury com¬ 
plained of, could not by any chance have been the flue upon 
which the negligence of the District of Columbia was predi- 


\ 
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cated, by the testimony of the plaintiff, for it was his 
contention that the tube that was left in the boiler had three 
blisters on it which covered a distance of twenty-one inches, 
whereas this section, and it being undisputed that this sec¬ 
tion was the section that caused the damage, had, according 
to the testimony of the plaintiff’s own witnesses, but one 
blister on it. A question was, therefore, raised which under 
proper instruction should have been determined by the jury, 
to wit, whether or not the flue that blew' out was the one 
concerning which the District of Columbia had been negli¬ 
gent. Such was the question sought to be raised, by counsel 
for the defendant, in the prayer under discussion, and we 
respectfully submit that the court committed error in not 
submitting the question of the identity of the flue to the 
jury for its consideration. 

It, undoubtedly, will be contended by the plaintiff, how¬ 
ever, that their expert witness testified that there was a blister 
on the section of the Hue produced in court, when the boilers 
were put in service on the 19th of September, and that be¬ 
cause the defendant did not see this blister at that time, it 
was negligent in its care and inspection of the boiler. On 
page 13 of the record the all-sufficient experts offered by the 
plaintiff in this case testified “that any man going into the 
boiler when it was cold could have discovered the blister; 
that it could be seen without any test; that there is scale in 
the tube in question, but comparatively little, and not enough 
to have caused the explosion; that the tube did not appear, 
he thought, to have been in service very long.” 

It further appears from the record that the plaintiff’s 
duties (R., 10) were to clean out the tubes in the boiler; that 
he always reported to the chief engineer defective tubes in 
the boiler, and that on this particular occasion plaintiff told 
the chief engineer that there were blistered tubes in the 
boiler, showing, therefore, that this witness either had knowl¬ 
edge of a defective flue or by virtue of the testimony of his 
own expert, produced at the trial, could and should have 

7f 
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seen the blistered tube which these experts say was the cause 
oT the explosion. The plaintiff is, therefore, compelled to 
take one of two positions, either the tube that blew out was 
not the tube which he reported to have had three blisters 
on it, and the defect was a latent defect, to wit, lamination 
in the Hue, just as was contended for by experts produced 
by the defendant, or if the tube was blistered at the time 
the boiler was put in service, plaintiff s own experts testify 
that plaintiff himself could have seen the blister on the flue 
at the time he cleaned the boiler. If the former conclusion 
is to be drawn, the plaintiff is out of court, for he has not 
identified the negligence of the defendant; if he assumes 
the latter he is guilty himself of contributory negligence in 
not reporting all of the blistered flues that he found or should 
have found in the boiler. 

For these reasons we respectfully submit that the trial 
court erred and pray such finding as to this Court may seem 
just and proper. 

Respectfully submitted, 

ROGER J. WH1TEFORD, 

Assistant Corporation Counsel, 

Attorney for Appellant. 

[ 22814 ] 
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October Term, 1913. 


No. 2599. 


DISTRICT OF COLUMBIA, APPELLANT, 

VS. 

WALTER P. FLAGG, APPELLEE. 


Statement of the Case. 


This is an appeal from a judgment entered upon a 
verdict of the jury in favor of appellee for $20,000 (p. 
0) against the District of Columbia in a suit claimins- 

o 

damages in the sum of $50,000 (p. 5) for injuries suf¬ 
fered by the appellee as a result of a boiler explosion 
in the Bryant Street pumping station in the District of 
Columbia. 

At the time of the explosion the appellee was employed 
by the appellant as a laborer at the pumping station. The 
explosion as set forth in the declaration (p. 2) was due 
to a defective and dangerous boiler tube permitted to 
remain connected up with the boilers. The negligence 



2 


of the District of Columbia was set forth in four counts, 
the gist of the averments being that the appellant had 
failed in its duty of reasonable and proper inspection and 
maintenance of the boilers and tubes and had permitted 
a blistered or a blistered, cracked and leaky tube to re¬ 
main in service until the explosion occurred, the appellee, 
by the force of the concussion, being thrown to the 
ground from a place in the boiler room where he was 
at work. 

The injuries of the appellee were exceedingly serious, 
consisting of fractures of the bones of the forehead and 
skull and a permanent impairment of his brain, likely to 
end in insanity, disfigurement of the face, a fracture of 
the forearm and a permanent nervous impairment ending 
in epilepsy, more than twenty-five epileptic fits being 
conceded. 

The testimony on behalf of the plaintiff (p. 9) showed 
that he was employed at the District Pumping Station 
as a laborer and boiler cleaner, his duty among other 
things being to clean the boiler and connecting tubes, each 
of the six boilers having DO tubes (p. 12) and operating 
under steam pressure of 150 to 155 pounds to the square 
inch (p. 15). 

It was the duty of the appellant when the boiler was 
out of service to aid in cleaning these tubes, using a 
hand automatic tube cleaner for the purpose (p. 9) in 
order to get out any scale that might form in the tubes 
or any dirt. The evidence tended to show that scale 
collected particularly in the bottom row of tubes nearest 
the fire in the boilers and that with the devices used it was 
impossible to get all scale out. Formerly there had l>een 
employed at the pumping station an assistant engineer 
named Owens who, after the tubes had been cleaned by 
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appellee or others, prior to putting two boilers and con¬ 
necting tubes in service, would personally inspect the 
boilers and tubes (p. 10) by going over them with an 
electric light and hammer. 

Owens had left the District service, however, and his 
duties thereafter fell upon a man named Sudduth, who 
had entered the District service as a laborer and had 
worked as a steam-fitter’s helper prior to that, but never 
had worked as a steam-fitter until appointed to the posi¬ 
tion by the District (p. 18). According to Sudduth (p. 
21) he, before putting into service the boiler or tube 
which had exploded, had made an inspection of the boilers 
and tubes (p. 18) of the same nature as Owens had 
formerly employed, but according to Chief Engineer 
Fink, both being witnesses for appellant, the boiler was 
put into service without any such inspection and without 
any instructions from the Chief Engineer to make such 
an inspection (p. 18), appellee's testimony according with 
that of Fink as to what inspection has been made. 

The Chief Engineer prior to being put in charge of the 
pumping station had never worked in a plant carrying 
150 pounds steam pressure, had never been in charge of 
a high pressure plant and had no experience except what 
he had gained in shop practice with boilers of less than 
fifty pounds pressure. He was also without technical 
education in engineering. There was, as stated, a con¬ 
flict in testimony between the appellant’s witnesses Fink 
and Sudduth as to the inspection which had occurred prior 
to putting boiler Xo. 4 and its connecting tubes, including 
the one which exploded, in service. 

The boiler and tubes which exploded had been put out 
of commission June 30, 1910, and cleaned and put back 
in service September 19, 1910, the accident occurring 



October 0, 1010 (p. 15). Appellee was present when 
boiler Xo. 4 and tubes were put back in service and no 
inspection was made of them personally with light and 
hammer before the Chief Engineer put them in service 

(p. 10). 

The plant consisted of six water-tube boilers, each 
boder having 90 appurtenant tubes. Two boilers and 
appurtenant tubes were in service at one time and were 
replaced from time to time with two other boilers and 
appurtenant tubes. While boilers X ? os. 3 and 4 and their 
tubes were out of service they were cleaned by appellee 
and one other employee. Appellee testified that while 
he had no orders to report the condition of the tubes he 
in tael did so (p. 10) ; according to Chief Engineer Fink 
it was part of Appellee Flagg's duty to make report as 
to defects discovered by him in tubes (p. l(i). Fink 
conceded Flagg had done so. Appellee, after his work 
of cleaning was done, reported that he had cleaned the 
boiler and tubes as well as he could and informed the 
Chief Engineer (p. 10) that in cleaning he had noticed 
two or three badly blistered tubes; he could not swear, 
he said, there were over three with blisters, nor that there 
were over two. They were in the bottom row of tubes 
directly over the fire. The testimony for appellant of its 
Chief Engineer was that Flagg reported three defec¬ 
tive tubes (p. 10). Flagg testified that Chief Engineer 
Fink told him to report the matter to Sudduth, who re¬ 
plied to Flagg: “All right, he would look at it" (p. 10), 

adding that Flagg was always trying to get some one in 
trouble. 

Flagg testified that after this report Sudduth put in 
either one or two tubes connected with boiler No. 4; 
he could not remember which. Appellee, while the steam- 
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fitter Sudduth and his helper were doing their work, 
noticed another blistered tube in the bottom row and 
called attention of Sudduth to it. Sudduth replied (p. 
10) : “That didn’t make no hurt” and “to go and get 
away from here.” Flagg asked Sudduth if he could 
not see it, to which Sudduth replied that it would not hurt 
anything and that all it could do would be to spring a 
small leak. Appellee, after the steam-fitter saying this, 
did not think that it was dangerous to leave the tube in 
and continued at work. 

The testimony for appellant upon this point by Sud¬ 
duth (p. 21) was that he had replaced three tubes that 
had blisters or bags on them in No. 4 boiler before it 
was put back in service. Chief Engineer Fink (p. 1G) 
testified for appellant that three new tubes had been put 
in No. 3 and No. 4 boilers, while they were out of com¬ 
mission, as shown by his report (p. 2), which showed that 

between July 1 and September 19 three new tubes had 

% 

been put in service, but the report did not show with 
which boilers these three tubes were connected (p. 21). 
It was his experience that nearly every time a boiler was 
put out of commission some defective tubes had to be 
replaced and during the period from January 30th to 
September 19th there had been, all told, six boilers out 
of commission and, all told, three new tubes put in. As 
to the accident, his report contained no reference to the 
fact of an explosion except that one new tube had been 
put in (p. 21). 

Some time prior to the explosion there had been re¬ 
pairs needed above the boilers and the suggestion had 
been made by the appellee to the Chief Engineer that 
these repairs should be made. The Chief Engineer told 
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appellee to make them and according to appellee sug¬ 
gested he build a platform of boards across the tracks 
above the boilers upon which the coal hopper was operated 
to carry coal from the bumper to the boiler hoppers. 
The appellee's testimony was that he thought the platform 
would be dangerous and he had suggested that work 
upon the platform would interfere with the fireman mov¬ 
ing the coal car, and asked Fink's permission to get into 
the chute to do the repairs instead, which permission was 
granted (p. 11). The Chief Engineer's testimony (p. 
16) on this point was that he had directed Flagg to build 
the platform, because that was the only way he considered 
safe (p. 16), and there was material on hand for the pur¬ 
pose and that witness had no recollection of Flagg’s sug¬ 
gesting he sit in the chute and do the work. The plat¬ 
form was not erected and Flagg, Fink said, did the work 
by getting in the coal chute with the lower part of his 
body in the chute and backed up against it. This chute 
was square and slanted down into a round tube which 
conveyed the coal to the furnaces. Flagg sat on the edge 
of the chute and his legs were wedged into it so that he 
would be secure and could not fall out (p. 11). A coal 
passer named Tillman sat on the top of the boiler about 
two feet away and helped Flagg with his work. Just 
as Flagg was reaching towards Tillman to receive an 
iron jaw, which motion took his body further into the 
chute, there was a big explosion or a terrible noise. That 
was the last Flagg remembered (p. 11), and he landed 
on the cement floor in front of the boiler. If he had come 
straight down he would have landed on the drum of 
the boiler. 

The testimony on the part of Tillman, the coal passer, 
an employee of the District for eleven years, was that 





the hopper or chute upon which Flagg was sitting (p. 
14) was about two feet above the boiler. Tillman was 
about two and one-half feet from appellee. There was 
a terrible jar where Tillman was and a loud report, but 
Tillman was not knocked down. There was testimony in 
the cause on the part of appellant that some windows eigh¬ 
teen feet away in the boiler room had not been broken 
in the explosion and that the explosion manifested itself 
(p. 19) in ashes and coal being strewn all over the boiler 
room floor and the blowing open of doors in front of 
the tubes, these doors weighing about 200 pounds. The 
catch of the door was broken either in the explosion or 
before. 

The appellee by two witnesses of unquestioned scien¬ 
tific education, experience and ability (p. 12) introduced 
evidence tending to prove that the methods used by the 
District in removing scale from boiler tubes was not of 
the best, there being a device in common use for fifteen 
years to prevent formation of scale, that the formation of 
scale tended to overheating of the metal of the tube at 
points, thereby weakening it and causing a blister which 
might begin suddenly and then gradually would thin the 
metal until danger would result, the witness testifying 
(p. 12) that a blistered tube was dangerous and should 
be promptly replaced. From an examination of a section 
21 inches long of the tube which exploded, which tube 
had been taken from the bottom row of tubes, the ex¬ 
perts testified that the tube in question was in a blistered 
condition when it was put in service, and that by a care¬ 
ful inspection this condition of the tube could have been 
discovered, it taking sometime after a blister formed 
to get to the bursting point. They testified that it was 
usual to employ in a high pressure plant a man of techni- 
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cal experience to pass upon the fitness of boilers and 
tubes to be put in service before the same were placed 
in commission; that it was customary to make this in¬ 
spection by the inspector going inside the drum of the 
boiler with electric light and tapping with a small ham¬ 
mer, blowing through all tubes with a steam jet, and also 
there should be a hydraulic pressure put on of 250 pounds 
where the working steam pressure was 150 pounds, in 
order to discover any leaks. They testified that a blister 
could be detected by a visual inspection. The section 
of tube produced they stated showed that there was a 
blister upon it and in their opinion it was impossible 
from the comparatively short length of time the tube was 
in service that it was in other than a blistered condition 
when boiler Xo. 4 and the tubes were placed in commis¬ 
sion on September 10th. They testified that the condi¬ 
tion of the tube showed that the explosion was not due to 
any inherent defect in the tube and while they would not 
say positively there had been a leak prior to the explo¬ 
sion (p. 14) there was indication on the tube in the form 
of a deposit different from scale of a prior leak. The 
witnesses also testified they had had much experience with 
explosions, that while the first force of the explosion 
would be downward, the force would be manifested 
through every other opening from the boiler and there 
would be considerable concussion above the boiler if any 
means of conducting pressure that way, and that such a 
concussion might not affect windows eighteen feet away. 

The expert witnesses for the appellant tended to con¬ 
tradict the expert witness for the appellee. A number 
of expert questions were asked on direct examination of 
the Chief Engineer Fink and the steam-fitter Sudduth as 



to the cause of the explosion and regarding blisters and 
tubes. 

Aside from the appellants employes their experts were 
practical engineers without scientific training. Defend¬ 
ant s experts testified that a steam-fitter or a steam- 
fitter’s helper was not a proper person to inspect high 
pressure boilers and tubes and pass upon the matter of 
putting them in commission. 

There was testimony by the coal passer Tillman to 
the effect that there had been, prior to the explosion, a 
sound as of a leak (p. 15) coming from the bottom row 
of tubes and from the tube that burst prior to the ex¬ 
plosion but that he had not considered this dangerous. 
There was contradictory testimony as to the leak from 
the employees for appellant, some of these witnesses tes¬ 
tifying there was no leak because a leak would have shown 
on the fire of the boiler in a dark spot and they had seen 
none, while others of appellant’s witnesses testified that 
whether a leak would show itself on the fire as the fire¬ 
man attended the same would depend upon the extent of 
the leak. The evidence was that there was no inspec¬ 
tion made of the boilers or tubes while they were in serv¬ 
ice and no effort made and no one whose duty it was to 
look out for leaks during the operation of the boilers, 
'['here was also evidence on the part of the appellant tend¬ 
ing to prove that the sound which indicated a leak to 
Tillman came from another source, cross-examination 
developing that whether this sizzling sound would be 
heard depended somewhat on whether certain steam 
jets were in operation or not and that there was much 
doubt as to whether the steam jets were in operation or 
not. The testimony developed that the chief engineer 
had many other duties in various parts of the District 




of Columbia, and that the boiler room in his absence was 
not in charge of assistant engineers, but that from other 
rooms an assistant engineer would come at times to ob¬ 
tain readings and that the steam-fitter Sudduth was in 
charge of the boiler room in the absence of the chief 
engineer. 

Sudduth had been asked a number of expert questions 
as a witness for appellant and in course of his cross-ex¬ 
amination he said he had never been licensed as a steam- 
fitter; that he did not know whether in order to be a 
plumber and steam-fitter it was necessary to get a license 
irom the District of Columbia, but that in order to be 
a union steam-fitter you had to pass an examination (p. 
21), but not under any other conditions. In the course 
of the argument of counsel he commented upon the fact 
that Sudduth (p. 2) “one of their so-called experts,” did 
not know what the District requirements were as to li¬ 
censes and that Sudduth had no license as a plumber and 
stc-am-fitter and that if a plumber and steam-fitter with¬ 
out a license undertook to repair a bath tub or cut in low 
pressure steam pipes in a private residence he would 
be haled into court. One of the assignments of error on 
the part of appellant consists in these questions which 
had been asked of Expert Sudduth and the comments 
made in reference to him, the contention being made that 
while a plumber and steam-fitter, the trades usually being 
one, is required by law and regulation to be licensed and 
pass an examination there is no such requirement as to 
a man whose trade is that of steam-fitter only. 

There also was exception noted to the fact that the wit¬ 
ness Tillman had testified during the course of appellee’s 
case that there was a terrible jar and loud report at the 




time of the explosion (p. 14) and that after appellant by 
several witnesses had tried to contradict Tillman on the 
ground that he had said previously that at the time of 
the explosion there was very little jar, the court refused 
permission to one Bradshaw to give testimony with ref¬ 
erence to Tillmans alleged statement as to the jar at 
the time of the explosion, ihe court refused to permit 
Bradshaw to testify. A rule had been laid for the exclu¬ 
sion of all witnesses, and Bradshaw prior and subsequent 
to Tillman’s testimony and until the close of the case re¬ 
mained in the court room (p. 2). 

The court refused a number of the prayers of the ap¬ 
pellant, granted others, and in a general charge (p. 20) 
covered at length the law of the case. 

Argument. 

Counsel for appellant in his brief has attempted to 
change the atmosphere of the case and to make it ap¬ 
pear that the trial turned upon the disputed fact as to 
whether there was a leak in the boiler tube that exploded 
prior to the accident, whereas, in fact, the pivotal ques¬ 
tion in the trial was whether the District of Columbia 
had failed in its duty of inspection and had placed in 
commission a defective tube, the fact that this tube was 
leaking shortly before the accident being simply one of 
the incidents of proof of the careless maintenance and 
inspection of its plant by appellant. 

Counsel will treat the Assignments of Error in their 
relative order of supposed importance, coming to minor 
questions of admissibility of evidence at the close. 

It is well settled that municipal corporations are 
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liable for negligence in conducting water or light 
plants. Appellants authorities may be correct as to 
eminent domain or other political questions but are 
not apposite in a negligence case. 

Dillon on Municipal Corporations, 5th Ed., Sec. 1070 
(p. 2910) says: 

i 

It would seem to he the general rule that in 
constructing and maintaining waterworks and 
water mains and distributing pipes, and in con¬ 
structing and maintaining a gas or electric-light 
plant, with the usual mains and distributory pipes, 
or poles or wires, a city in matters other than those 
mentioned (referring to strictly governmental 
functions as police and fire protection) acts in its 
private and corporate capacity and is liable for the 
negligence of its officers and agents to the em¬ 
ployees of the city and to other persons who suf¬ 
fer damage from such negligence. 

City of Winona vs. Botzet, 109 Fed., 321; 

Lynch vs. Springfield, 174 Mass., 430; 

St. Germain vs. Fall River, 177 Mass., 550; 

Hournigan vs. Norwich, 77 Conn., 358; 

Augusta vs. Mackey, 113 Ga., 04; 

Roberts vs. St. Mary’s, 78 Kan., 707; 

Damman vs. St. Louis, 152 Mo., 180; 

Twist vs. Rochester, 105 N. Y., 019; 

Messersmith vs. Buffalo, 138 N. Y. App. Div., 
427; 

Heron vs. Pittsburg, 204 Pa., 509; 

Emery vs. Philadelphia, 208 Pa., 492. 

The case first cited fully reviews all the authorities. 

The point that the action cannot he maintained be¬ 
cause the plaintiff’s judgment cannot be collected by 
legal force at this day is so unworthy of merit as not to 
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justify argument or consideration. It is submitted also 
that what prices or profit the District makes in supplying 
water to its citizens is beside the question. 

Appellee, after reporting and being assured by his 
superior all was right had performed his full duty. 
Failure of an ordinary day laborer to know scientific 
dangers does not bar recovery because of alleged as¬ 
sumption of risks or contributory negligence. 

The record shows the fact to be, and the verdict estab¬ 
lishes, that appellee reported the defects in the tube to 
Sudduth and Fink, his superiors; was assured by Sud- 
duth there was no danger; that Sudduth and all other 
employees continued to work and that appellee considered 
it safe to continue at work. The authorities in such a 
case are uniform. 

McGowan vs. La Plata Min. & Smelting Co., 3 
McCrary (U. S.), 393. 

The law will presume, within limits, that everyone 
has knowledge of certain destructive forces in nature, and 
accepts employment with reference to them—as that fire 
will burn, water drown, the law of gravitation, etc. But 
many scientific facts tending to endanger life are not 
within the intelligence of ordinary men. A laborer em¬ 
ployed to remove hot slag from a furnace in proximity 
to water will not be presumed to know the dangers which 
may result from the explosion sure to be caused by the 
contact of the hot slag and the water. It is not so much 
a question whether the party injured has knowledge of 
all the facts in his situation, as whether he is aware of 
the dangers that threaten him. 

Choctaw, etc., Ry. Co. vs. McDade, 191 U. S., 90. 
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Appellee was entitled to rely upon the statements and 
acts ol superior and more experienced employees. 
Blumenthal vs. Craig, 81 Fed., 320 ; 

Chgo. R. I. R. R. vs. Kinnare, 91 Ill. App., 508. 

i 

Shearman & Redfield on Negligence, Sec. ISO: 


“Where a servant, seeing a defect, and notifying 
his master thereof, the true rule is that, if the 
master gives the servant to understand that he 
does not consider the risk one which a prudent 
person should refuse to undertake, the servant has 
a right to rely upon his master’s judgment, unless 
his own is so clearly opposed thereto that, in fact, 
he does not rely upon the master’s opinion. So, 
if the peculiar risk of the act commanded by the 
master is not obvious, the servant has a right to 
assume that he is not sent into any unusual peril, 
and he is not bound to investigate into the risk 
before obeying his orders. A servant is not called 
upon to set up his own unaided judgment against 
that of his superiors; and he may rely upon their 
orders, notwithstanding many misgivings of his 
own.’’ 

See also— 

Union Pac. Ry. vs. Jarvi, 53 Fed., (55-9; 

Mather vs. Rillston, 156 U. S., 391; 

Anderson Brick Co. vs. Sobkowiak, 148 Ill., 583. 

The point that appellee was negligent in using the 
chute or coal hopper as a place to perform his repair 
duties is equally without merit. He was there with 
knowledge of his superiors, the place was not danger¬ 
ous in itself (in fact was more secure than a boardj 
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platform), and it was not negligence not to anticipate 
an extraordinary explosion. 

The record shows that appellee was working in the 
coal chute or hopper with knowledge of Chief Engineer 
Fink, and that instead of building a board platform he 
employed the coal chute, first asking and receiving per¬ 
mission of Fink to do the work in this manner upon call¬ 
ing Fink’s attention to interference that a platform would 
cause to the firemen, Fink not denying appellee’s testi¬ 
mony on this point, but simply stating he had no recol¬ 
lection as to Flagg’s suggestion, his testimony in effect 
admitting he knew how Flagg was doing the work. The 
testimony is that the coal chute was a safe place, ordi¬ 
narily, at least, for appellee to work; it slanting and 
narrowing downward so as to confine and hold secure 
the lower half of Flagg’s body. The hopper, of course, 
through its lower end, led into, as the photographs 
showed, the boiler. That afterwards an explosion oc¬ 
curred and rendered the place dangerous by Flagg's body 
being in the direct line of the terrific force exerted when 
the explosion occurred and the immense confined pres¬ 
sure forced itself through all openings was not negli¬ 
gence. The authorities are clear that it is not negligence 
or contributory negligence where in order for injury 
to occur it is necessary for an intervening negligent, un¬ 
anticipated, extraordinary third cause to intervene. 

In City of Winona vs. Botzet, 109 Fed., 321, the court 
said: 

“The intervening cause which will relieve from 
liability for an injury is an independent cause 
which interferes between the original wrongful 
act or omission and the injury, turns aside the 
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natural sequence of events and produces a result 
which would not otherwise have followed and 
which could not reasonably have been expected.” 

In this case the alleged contributory negligence of Bot- 
zet which the city claimed relieved it from liability con¬ 
sisted in the fact that the whiffietree hooks were not in 
such a condition that they prevented the tugs from be¬ 
coming unhooked while his horses were running away, 
the court, however, refusing, after the jury's verdict, to 
set it aside because of any contributory negligence as 
alleged on the part of the driver, the court holding that 
he did not have to anticipate that an accident might oc¬ 
cur through the negligence of the city scaring his horse 
and thereby rendering necessary special precaution on 
Botzet’s part to prevent injury. 

In the instant case it is submitted that the place in which 
Flagg was working, the chute, was safe, that he was 
securely inside the chute and that he did not have to 
anticipate that an extraordinary explosion might render 
his position dangerous. 

As to the suggestion of non-liability because the negli¬ 
gence, if any, was that of a fellow servant the law is 
settled that maintenance and inspection is a master’s non¬ 
delegable duty and not that of a fellow servant. 

Northern Pacific vs. Herbert, 110 U. S., 042. 

As to the argument of appellant that appellee cannot 
recover if his injuries were occasioned by fright and ap¬ 
pellee's jumping out of the coal chute through fright it is 
submitted that, as a matter of fact, there is no evidence 
whatever to show fright on the part of appellee or injuries 
occasioned thereby and that the court would have been 
unwarranted in submitting to the jury pure conjectures, 



fright as a cause being but a flight of counsel’s imagina¬ 
tion, and, as matter of law, that injuries occasioned by 
the consequences of sudden fright do not relieve a de¬ 
fendant from liability. 

Kight vs. Met. R. C., 21 App. D. C., 404; 

Railroad Co. vs. Hickey, 5 App. D. C., 436. 

There was no error in asking Sudduth, an expert 
witness, regarding licenses for steamfitters and in 
commenting to the jury on the fact he did not know 
if one was required. 

The court will take judicial notice of the fact that 
plumbing and steam-fitting usually is one trade. It is 
contended by appellant that while ordinarily a mechanic is 
both a plumber and steam-fitter and that if he works in 
the District in private employment as a plumber and 
steam-fitter he is required by law and District regulations 
having the force and effect of law to pass an examina¬ 
tion and be licensed that there is no law or regulation 
requiring an examination and license of one practicing 
merely as a steam-fitter alone. No such point was made 
at the trial table, where the exception was to an attempt 
to discredit the witness Sudduth as an expert by questions 
tending to show that the District of Columbia, which re¬ 
quired examinations and licenses of private parties, had 
itself appointed to a responsible position and entrusted 
with control of the dangerous agency of a high-pressure 
steam plant a steam-fitter’s helper who had not passed 
an examination or been licensed and did not know what 
were the requirements. 

The law permits a wide latitude in the examination of 
expert witnesses, a close inquiry into their fitness, educa¬ 
tion, experience and knowledge. It is submitted that 
the court was correct in permitting counsel fully to cross- 
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examine Suckluth, especially when appellant had made 
him one of their expert witnesses and that, the testimony 
being admissible, it was the right and indeed the duty of 
counsel to comment upon the expert Sudduth's testimony 
and his lack of knowledge of what were the lawful re¬ 
quirements as to practicing his trade. The comments 
were pertinent to the matter before the court and jury. 

In the leading case on the subject of arguments of 
counsel of Tucker vs. Henniker, 41 N. H., 323, the court 
said: 


“The largest and most liberal freedom of speech 
is allowed, and the law protects him in it. The 
right of discussing the merits of the cause, both 
as to the law and facts, is unabridged. The range 
of discussion is wide. He may be heard in argu¬ 
ment upon every question of law. In his addresses 
to the jury, it is his privilege to descant upon the 
facts proved or admitted in the pleadings; to ar¬ 
raign the conduct of parties; impugn, excuse, jus¬ 
tify or condemn motives, so far as they are de¬ 
veloped in evidence; assail the credibility of wit¬ 
nesses, when it is impeached by direct evidence, 
or by the inconsistency or incoherence of their 
testimony, their manner of testifying, their ap¬ 
pearance on the stand, or by circumstances. His 
illustrations may be as various as the resources 
of his genius, his argumentation as full and pro¬ 
found as his learning can make it, and he may, 
if he will, give play to his wit, or wings of his 
imagination.” 

It is settled beyond argument in this jurisdiction, as 
in others, that alleged improper remarks of counsel in 
the course of argument to the jury is not proper subject 
of exception, except in extraordinary cases. 

R. R. Co. vs. Dashiell, 7 App. D. C., 507; 
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R. R. Co. vs. Patterson, 9 App. D. C., 423; 
Lorenz vs. U. S., 24 App. D. C., 337; 

Yager vs. U. S., 16 App. D. C., 356; 

State vs. Gartell, 171 Mo., 489; 

Fields vs. U. S., 27 App. D. C., 433. 

In Bradford vs. National Benefit Assoc., 26 App. D. 
C., 268, during the argument before the jury the appel¬ 
lee’s counsel reflected upon the appellant, saying that he 
knew the bank was in failing circumstances, and yet al¬ 
lowed deposits to be made up to a few days before its 
doors were closed. In many states of this Union such 
conduct would land him in the penitentiary, as it ought 
to do here. This statement was not warranted by the 
testimony in the case. 

“W ith all the testimony before them, we con¬ 
sider the ardor of advocacy in this instance led ap¬ 
pellee's counsel to make a statement unjust to the 
appellant, yet not so prejudicial as to deprive the 
appellant of a fair trial.” 

Citing Dunlop vs. U. S., 165 U> S., 486, in which case 
it was said: 

“If every remark made by counsel outside of 
the testimony were ground for a reversal compara¬ 
tively few verdicts would stand, since in the ardor 
of advocacy and in the excitement of trial, even the 
most experienced counsel are occasionally carried 
away by this temptation.” 

In the light of the fact that all of appellant's own ex¬ 
pert witnesses, except the District employees, on cross- 
examination, testified that a steam-fitter was not a proper 
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person to inspect and put into commission large high- 
pressure boilers, it is submitted that it is impossible the 
testimony or remarks of counsel could have caused the 
jury’s verdict or be the subject of reversible error. 

Bradshaw’s testimony was properly excluded. It 
was a matter wholly within the discretion of the trial 
judge. 

The witness Bradshaw, whose connection with appel¬ 
lant does not appear in the record, although counsel seek 
in their brief to make him the alterego of the municipal 
corporation of the District of Columbia, was in court 
during the entire trial. At the outset at the instance of 
appellant a rule was laid for the exclusion of witnesses. 
The coal passer Tillman testified that the explosion 
caused a terrible jar. The blowing open of boiler doors 
weighing 200 pounds would seem to demonstrate quite 
a severe jar had occurred and the fact that a huge double 
battery of boilers with 90 large tubes, having a pressure 
to each square inch of 150 to 155 pounds, had suddenly 
exploded would suggest to the average human intelli¬ 
gence that a heavy jar was coincident with the explosion. 
Tillman testified early in the cause for appellee and be¬ 
fore any of appellant's witnesses had been examined. 
Appellant knew, if counsel's brief as to Bradshaw’s place 
at the trial table as an aid to the District's legal talent be 
correct, that Bradshaw would be a witness in denial of 
Tillman's testimony as to the jar. Nevertheless, it per¬ 
mitted him to continue in the court room after the al¬ 
leged necessity for use of him as a witness had appeared. 
It is submitted that it would have been improper and was 
only an exercise of fair discretion for the trial judge to 
refuse to permit Bradshaw to be sworn. His testimony 
furthermore was claimed to be simply cumulative, since 
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other of appellant s witnesses had given evidence 
as to 1 illinan s alleged remark as to the amount of 
jar. Actual human experience has frequently shown the 
inability to account for the effects of cyclones, explo¬ 
sions and other violent atmospheric outbreaks. It is 
common knowledge that in a cyclone a child may be left 
sleeping peacefully in a baby carriage in a front yard 
while a village home is transplanted at a distance. That 

was jarred violently and lifted suddenly out of a 
coal chute in which the lower half of his body was wedged 
and deposited on the floor and some distance from the 
boilers is an established fact and the jury properly treated 
it as such. 

That the action of the court was properly within his 
discretion is seen by a careful examination of cases cited 
by appellant and is well established in a long line of 
cases, a few of which are as follows: 

Holder vs. U. S., 150 U. S., 91; 

Dyer vs. Morris, 4 Mo., 214; 

Bullmer vs. People, 95 Ill., 394; 

Kelly vs. Atkins, 14 Colo. App., 208; 

Ry Co. vs. Taylor, 70 S. W., 825; 24 Ky. L. R., 
1109; 

Murray vs. Allerton, 3 Neb., 291; 

Ry. Co. vs. Burnett, 42 S. W., 314; 

Ry Co. vs. Gormley, 91 Texas, 393; 

Paul vs. Ry. Co., 82 Mo. App., 500; 

Crenshaw vs. Gardner, 70 S. W., 20. 

It is respectfully submitted, exclusion of Bradshaw’s 
contradiction of Tillman's statement as to the quality of 
the jar is no cause for setting aside the judgment. 

With reference to assignment No. 4 counsel state the 
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objection was to the form of the question; the matter 
had been fully covered as to the period in controversy 
and the attempt in the question was to broaden the in¬ 
quiry into one as to whether in the history of the plant 
there ever had been heard an indication of a leak. The 
same objection in a general way lies to Assignment No. 5. 
Custom at one particular place is not competent evidence 
and the issue was not one as to general negligence, hut 
negligence as to the particular tube that exploded. 

That the refusal to grant appellant's prayers ten and 
twelve, included in appellant's brief under assignment 
No. 10 and 12, was plainly correct, is at once seen by a 
reading of the prayers, which, as the record shows, were 
asked separately and not in connection with each other. 

The first prayer would instruct the jury that the de¬ 
fendant was not liable unless it had actual notice of a 
defect, although that defect might well have arisen (as 
the evidence showed that it did) by reason of defend¬ 
ant's negligence to take precautions to make proper in¬ 
spection. The proposition was put up to jury fairly and 
plainly by the court in his charge when he said: “if you 
find that the District did not exercise this careful inspec¬ 
tion and examination such as a man of reasonable care 
and prudence would have exercised; and if you further 
find that if they had used that degree of care they would 
have found this defect, then it was negligence for the 
District not to use that degree of care and not to make 
that inspection, and if the explosion was due to a defect 
which they would have discovered had they made a rea¬ 
sonable inspection, and if it was of a nature such that 
a reasonable man would have repaired it had they discov¬ 
ered it, then the District was negligent; and otherwise 
not" (R. p. 27). 
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Prayer No. 12 plainly does not go far enough when it 
states that plaintiff could not recover if he had knowledge 
of the defect. The test is, we submit, whether plaintiff 
knew that such a defect was likely to be dangerous and 
whether he acted as a reasonably prudent man would, 
under the circumstances, in staying around after a dis¬ 
covery, a condition which might possibly be dangerous. 
The appellant certainly secured a fair and plain instruc¬ 
tion by the trial court on this point (Rec. pp. 27-28). 

The same statement holds true as to the matter of 
identification of the blistered tube, the prayer on this 
point being fully covered in the court’s charge. 

As to the appellant’s suggestion of a failure of identi¬ 
fication of the tube that burst, it is submitted that the 
evidence shows, and the jury by their verdict found, that 
a defective blistered tube was permitted to remain in the 
lower row of tubes in boiler No 4 and that the tube 
which burst had been in a blistered, defective condition 
when boiler No. 4 was last cut in. It was not tagged, 
numbered, branded and photographed before, during and 
after the accident, but there was probative testimony from 
which the jury had a right to and did find by a prepond¬ 
erance of the evidence that the tube that exploded burst 
because of the negligence of appellant in inspection and 
maintenance. 

The Reason Why of the Verdict. 

Appellant seeks to impress the court with the idea that 
the verdict is the result of the jury's being convinced that 
the tube which burst had been leaking for two or three 
days prior to the explosion. It is respectfully suggested 
that the raison d'etre of the present appeal is because ap¬ 
pellant felt that because of the size of the just judgment 
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against it that it must appeal and present every possible 
argument to the appellate court regardless of the frivolous 
nature of the point or not in the hope that out of one 
or all it may inculcate doubt in the appellate tribunal and 
relieve the District from the necessity of paying a just 
money recompense to a man injured beyond the pos¬ 
sibility of just monetary compensation. The evidence of 
Tillman fairly tended to establish a leak and its weight 
was with the jury. Counsel have no idea it was the 
turning point with the jury or that it was considered as 
other than one of a number of circumstances proving 
that the District of Columbia in handling the exceedingly 
dangerous agency of high pressure steam did not exer¬ 
cise the care in inspection and maintenance demanded of 
it. The court throughout the trial accorded to appellant 
the right to adduce all testimony admissible under rules 
of law and went to an extreme in permitting the Dis¬ 
trict to give alleged expert testimony by alleged experts 
without sufficient qualifications in knowledge, education 
or experience, covered every right of appellant in a com¬ 
prehensive charge that was eminently fair and exceeding¬ 
ly safe in that it never once departed from a standard of 
“ordinary prudence" in a case wherein it would have been 
justified in laying down a higher standard and the jury 
in its verdict while returning a sum, large by comparison, 
with the average run of personal injury verdicts, fixed 
it at an amount so wholly reasonable in the light of 
the many and awful injuries of appellee as to show that 
reason and not prejudice or passion guided its delibera¬ 
tions. The record shows no error and it is respectfully 
submitted the judgment should be affirmed. 

Ralph B. Fleharty, 

Charles H. Merillat, 

Attorneys for Appellee. 
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Aside from the numerous inaccuracies in the statement 
of the case-as set forth in the brief of appellee, to which due 
attention will be paid at the argument, counsel for the ap¬ 
pellant desire to call to the court’s attention three proposi¬ 
tions, which seem most important and to which almost no 
reply has been made in the brief of appellee. 

1. A comparison of the declaration and the charge. On 
page 2 of the record the plaintiff-appellee, in his declara- 
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tion, in the first, second, and third counts thereof, used the 
following language: 

‘‘The said boiler tube exploded or blew out, caus¬ 
ing great shock and concussion, by the force of 
which, the plaintiff was thrown violently to the 
ground from the position in said boiler room afore¬ 
said where he was at work.” 

And in the fourth count on page 4 of the record as fol¬ 
lows: 


“And by reason thereof and of the explosion 
aforesaid the plaintiff was precipitated violently to 
the ground from the position in said boiler room 
aforesaid where he was at work.” 

We ask the court to consider parallel to these allegations 
in the declaration the charge of the court in the following 
language (R., p. 28): 

“The plaintiff claims that he was blown out of the 
hopper by the force of the explosion. The defendant 
claims that the plaintiff fell out because he was 
frightened. If he did fall out because he was 
frightened that does not necesasrily prevent a recov¬ 
ery. If you find that his fall from the hopper was 
the ordinary result of this explosion, that is to say, 
if you find "that the ordinary result of this explosion 
was to frighten a man so that he would neces¬ 
sarily BECOME DISCONCERTED AND LOSE HIS BAL¬ 
ANCE OR LOSE HIS STABILITY AND THAT THUS HIS 
FALL WAS OCCASIONED BY FRIGHT RATHER THAN THE 

force of the explosion, then he would have the 
right to recover as stated in other parts of the 
charge.” 

A parallel reading of the above quotation at once indicates 
that the court has by his charge made the ground upon which 
plaintiff can recover much larger than that of the declara¬ 
tion. The defendant, by this declaration, was put on notice 
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to defend a case in which the concussion or force of an ex¬ 
plosion blew or precipitated the plaintiff from the position 
in which he was working. 

\ astly different would have been defendant’s theory of 
defense and preparation of the case had he been applied 
of the fact that the recovery was sought on the ground of 
fright as the result of an explosion. There would have then 
been testimony as to the noise, the amount of steam and the 
general disturbance occasioned by the explosion, rather 
than testimony as to the amount of shock on top of the 
boiler and the amount of concussion at the doors of the 
boiler, or as to the fact that window panes eighteen feet 
away were not broken. Can it be contended that a court 
may, by its charge, enlarge ‘the scope of the declaration, 
embarrass the defendant by changing the theory of the 
plaintiff’s case, and after evidence and argument, by such 
instruction render it impossible for the defendant to ade¬ 
quately defend himself? On page 16 of his brief appellee 
admits that “there is no evidence to show fright and that 
the court would have been unwarranted in submitting to the 
jury pure conjecture,” and says “fright as a cause being but 
a flight of counsels imagination.” 

Counsel admits there is no evidence to support the charge, 
and certainly authority need not be cited to this court to 
show that an instruction beyond the scope of the declara¬ 
tion, in support of which there is not a line of testimony, 
and which instruction would, if supported by the declara¬ 
tion, have presented an entirely new theory of the case, 
constitutes prejudicial error. 

2. The exclusion of Bradshaw’s testimony. The occa¬ 
sion demanding the testimony of Bradshaw had not arisen 
at the time of the laying of the rule excluding witnesses 
who were to testify in the case. It could not, at that time, 
have been foreseen that the witness Tillman w T ould deny the 
statement made by him in the presence of Bradshaw and 
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Assistant Corporation Counsel, and until such denial was 
made by him the necessity for Bradshaw, as a witness, was 
not apparent. After such denial by Tillman no harm was 
occasioned by the presence of Bradshaw in the room. Ap¬ 
pellee has entirely failed to justify, either in fact or in law, 
the exclusion of Bradshaw’s testimony. Itis leading au¬ 
thority is that of Holder vs. 1 . S., 150 U. S., 91. On page 
IB of appellant’s brief the same authority was quoted from, 
a part of which reads as follows: 

“He is not thereby disqualified and the weight 
of authority is that he cannot be excluded on that 

%J 

ground merely.” 

On the strength of such an authority we again urge that 
the court committed error. That his testimony was valuable 
to the defendant no one conversant with the record can 
deny. 

3. Again, on page 9 of appellee’s brief attention was 
called to the fact that the trial court had ruled both ways 
on the same question. He permitted Tillman, a witness for 
plaintiff, to testify that he heard a tube spitting, “heard a 
spitting sound like it was a leak—it sounded like it was in 
the bottom row,” which alleged knowledge of the witness 
was permitted to remain in the record over objection of 
counsel for the defendant, and when an engineer called by 
the defendant was asked. “Did you ever hear any sound 
that indicated a leak?” his testimony was ruled out upon 
objection by counsel for the plaintiff. Nowhere in his brief 
has the appellee justified this contrary ruling. 

The importance of a proper ruling on these two questions 
was pointed out in appellant’s brief, and no answer thereto 
having been made by the appellee, and it being apparent 
on the face of the record that error was committed, we sub¬ 
mit that it is a just ground for reversal. 




We respectfully submit, therefore, that because of the 
variance between the charge and the declaration, because 
of the exclusion of Bradshaw’s testimony, and because of 
prejudicial ruling on the aforesaid questions of evidence, 
the judgment should be reversed and this cause remanded 
for a new trial. 

CONRAD H. SYME, 

ROGER J. WHITEFORD, 
Attorneys for Appellant. 


[ 23214 ] 




